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INTRODUCTION

Society has two compelling interests with regard to child witnesses: an interest in
discovering the truth and an interest in safeguarding the child witness’s mental and physical
well-being. These interests translate into a responsibility (a) to ensure that a child witness has an
opportunity to offer complete and truthful testimony and (b) to protect children from severe
emotional distress induced by the judicial process. These responsibilities fall, in part, to the
court. For example, Evid C §765 requires the court to control examination of witnesses
generally, and in particular, to ensure that questions are in a form that is appropriate to the age or
cognitive level of child witnesses who are under the age of 14. In prosecutions for child abuse,
the court must take all necessary steps to prevent psychological harm to the child victim. Pen C
§288(d). In addition, juvenile court judges are required not only to take control of proceedings in
their courtrooms, but also to be active in the community in promoting the well-being of children.
Standards J Admin 24(e). A judge’s obligation to provide child witnesses with the maximum
opportunity for truth telling and to protect them from psychological harm arises out of the
general duty to control attorneys (see Evid C §765), the press (see, e.g., Pen C §868.7),
scheduling (Pen C §1048(b); Welf & I C §345), and every aspect of courtroom proceedings.

The goal of combining the greatest opportunity for the truth to emerge with the least stress
placed on the child witness consistent with the rights of other parties is not a simple one. Cases
involving allegations of child abuse weigh heavily on the hearts and minds of those involved,
whether in criminal, juvenile, or family court. You often must avoid ethical and constitutional
land mines in order to balance the societal goals of justice, child protection, and due process.
One purpose of this bench handbook is to offer solutions to the challenges in managing child
witness cases and evaluating the evidence of children in criminal, juvenile, and family court
cases.

A second goal of this bench handbook is to offer pertinent principles of child development
for judicial consideration and application. A child witness is not a miniature version of an adult
witness. Young children think, relate, and communicate in a qualitatively different manner than
adults. They have vulnerabilities, needs, and limitations not found among adult witnesses. The
management of child witness cases and the evaluation of evidence from children require a
knowledge of child development and sensitivity to their unique status.

This text is divided into four chapters. The first provides suggestions for managing the
courtroom when there is a child witness; this includes a discussion of principles of child
development and stresses that children may experience when they become witnesses. The second
provides a conceptual framework for facilitating and understanding children’s testimony. The
third chapter focuses on particular kinds of cases in which children are involved as witnesses and
parties, such as criminal, juvenile, and family court, and the fourth chapter involves such
evidentiary considerations as determining competency, ruling on hearsay, and using experts. All
these aspects are discussed in the context of cases involving sexual abuse allegations.

In the text, numbers in parentheses indicate references made by the author to publications.
These numbers correspond to the complete citation of the publication located in the References,
starting on page 100. References are arranged in the order that they occur in the text.
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I. [§1.1] The Child as Witness
A. Factors Affecting Testimony of Children
1. [§1.2] Developmental Stage
2. [§1.3] Emotional Factors
3. [§1.4] Situational Factors
4. [§1.5] Interaction Among Factors

Il. [§1.6] Management of Cases Relating to Children
A. Pretrial Preparation
1. [§1.7] Setting Ground Rules for Attorneys
2. [§1.8] Ensuring That Child Is Prepared for Court
3. [§1.9] Children’s Expectations of Court
a. [§1.10] Four- to Seven-Year-Olds
b. [§1.11] Eight- to Eleven-Year-Olds
c. [§1.12] Twelve- to Fourteen-Year-Olds
4. Special Court Procedures
a. [§1.13] Why Special Procedures Are Needed
b. [§1.14] Identifying Children in Need of Special Court Procedures
B. Alleviating Children’s Stress
. [§1.15] In the Courtroom
. [§1.16] In Chambers
. [§1.17] Special Objects
. [§1.18] Nonverbal Communications
. [8§1.19] Judicial Demeanor
. [§1.20] Reducing Children’s Suggestibility

AN BN -

L [§1.1] THE CHILD AS WITNESS

Judges who handle cases involving children often need to adjust their usual decision-
making criteria and courtroom practices because standard procedures do not always take full
advantage of children’s capabilities, nor take into account their limitations and needs. Further,
the way evidence is typically elicited can compromise children’s testimony and place high levels
of stress on children during their formative years of development.

In managing child witness cases, you possess broad discretion to balance the needs and
limitations of children with other interests at stake in the case. For example, the public may be
excluded from the preliminary hearing for the protection of the child who is the complaining
witness in a sexual abuse prosecution (Pen C §868.7), a support person may accompany the child
to the witness stand in a criminal case (Pen C §868.5), and the child may testify in chambers in a
juvenile dependency case if certain conditions apply (Welf & I C §350(b)). See generally
Chapter 3. Three factors that you should take into account, both in fact-finding and in managing
the courtroom, are (1) the child’s stage of development, (2) the child’s emotional adjustment, and
(3) situational factors leading up to the case and in the courtroom.
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A. FACTORS AFFECTING TESTIMONY OF CHILDREN

1. [§1.2] Developmental Stage

A child’s stage of development greatly influences the kinds of information to which the
child can testify and the different conditions under which the child can provide meaningful
testimony. Children of different ages have different capabilities, limitations, and needs. Although
a five-year-old and a ten-year-old who witnessed the same event can both give reliable accounts,
their renditions will take very different forms. Because they are at different stages of develop-
ment, the two children will differ in their abilities to comprehend adult questions, independently
retrieve details, resist suggestive questioning, and narrate past experiences (1). For example,
when asked, “What happened?” the ten-year-old may respond with a highly detailed narrative in
chronological order, while the five-year-old may simply say “We played.” The younger child
may be able to describe central actions that occurred quite accurately in response to simple
nonleading prompts; however, some of the details provided by the older child may be omitted
and the events may not be listed in order of occurrence (2-3). Typically, younger children’s
testimony is less detailed than the testimony of older children or adults, but even very young
children can provide quite accurate and reliable information. Even three- to five-year-olds have
the skills needed to testify when asked simple, direct, nonleading questions about a distinctive,
personally meaningful event. With maturation, children learn to search their own memories more
systematically, exhaustively, and independently, retrieving more detail with less need for adult
prompts (4-5). Three- to five-year-olds have the greatest difficulties providing detailed
information independently and resisting suggestive questions. Dramatic progress is made in the
five- to seven-year-old range, although children continue to develop the skills required of a
witness throughout elementary school. Hence, it is hazardous to generalize too quickly from
research on preschool children to school-age children.

Judicial decision making often requires taking into account the fact that children gradually
develop the capabilities required of a witness as they mature. Many skills develop concurrently,
including intelligible speech, language comprehension, memory, knowledge, reasoning, and
social and emotional maturity. A child’s stage of language development dictates the ability to
comprehend the vocabulary and grammar of adult questions and to express memories in
language that adults can accurately interpret. A child’s level of memory development dictates to
what degree responses will be sparse or detailed or whether they will be influenced by suggestive
questioning. The child’s stage of cognitive development determines the kinds of questions he or
she can answer and how their answers should be interpreted.

By way of illustration, consider this fact of cognitive development: children do not merely
absorb the adult view of reality; they spontaneously create their own explanations for what they
observe around them. When a child alleges sexual assault and describes “white glue coming out
of his penis,” the response should not be interpreted on the basis of its factual inaccuracy. It is
developmentally appropriate for a child to liken an unfamiliar substance (semen) to a familiar
one (glue) on the basis of its physical characteristics in order to make sense of the unfamiliar
experience. Mischaracterization of semen as glue is a developmentally expected reasoning error
that highlights the authenticity of the response, not its unbelievability. As children’s knowledge
bases expand and their reasoning skills develop, they can make greater sense of the experience as
it takes place, store a more detailed representation of the event in memory, and make more
accurate inferences about what happened.
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Your job would be easier if these developmental differences could be converted into simple
formulae based on age that would predict the ability to provide sufficient testimony. But the
usefulness of age limits is undermined by the fact that an individual child may be delayed or
advanced for his or her age. Moreover, a child may be advanced in one area (e.g., early walker,
athletic) and delayed in another (e.g., late talker, inarticulate). Complicating matters further,
children’s performance often depends on the context (1, 6). A child may perform at a very high
level in one situation but not in another, offering more detailed accounts when the context is
familiar, supportive, and understandable but not in situations that are unfamiliar, intimidating,
distracting, or complex. Thus, seeming inconsistency in a child’s statements may arise from the
fact that the child may not be able to apply a skill in the courtroom setting (e.g., telling time to
help evaluate a suspect’s alibi) even though the child was able to apply it well in less complex
settings. In short, hard and fast age limits are not reliable predictors of testimonial ability;
however, judges who are familiar with the developmental trends and influences on children’s
testimony will be better able to communicate effectively with children and understand their
testimony.

2. [§1.3] Emotional Factors

Knowledge of a child’s stage of development is not, in itself, sufficient information for such
aspects of judicial decision making as assessing the child’s testimony. Children of the same age
can differ in temperament, emotional maturity, and ability to cope with the stress. For example, a
shy, insecure, and withdrawn five-year-old may refuse to testify or burst into tears, while an
outgoing, friendly, and self-confident five-year-old may proceed with minimal difficulty. These
differences have little to do with the truthfulness of their testimony. Nevertheless, the former
child may be judged incompetent or less credible than the latter on the basis of temperament
alone. With the use of protective measures, e.g., a support person, the insecure and withdrawn
child might offer equally accurate and complete testimony in court (7-15).

Children differ in the ways they cope with the stress of victimization, parental discord, and
violence, regardless of age. Where one child might become depressed, another might become un-
bearably anxious, and another angry, aggressive, or self-destructive. For example, a child who
suffers depression may exhibit long delays before responding, show poor concentration, or
display a show of indifference out of intense feelings of hopelessness and helplessness. These
symptoms can make a child appear as if she is an uncooperative and untrustworthy witness who
is taking time to confabulate responses. Such symptoms can undermine a child’s credibility at
any age.

Children also differ in their ability to cope with the stress of testifying. Fears of the
unknown, humiliation, loss of love, or peer rejection can make a child tearful, ill, or inarticulate
in the courtroom. A common syndrome in victims of violence of all ages is post-traumatic stress
disorder. Children with this disorder are especially vulnerable to the stresses of participating in
the investigative and judicial process. One hallmark of this disorder is the need to avoid all
reminders of the initial trauma that can stimulate flashbacks that feel as if one is reliving, not
merely retelling, events. All sorts of efforts to avoid painful questions are seen on the stand.
Depending on the form the avoidance takes, these young witnesses can be misunderstood as
hostile or may not be able to testify at all. Often, special court procedures can reduce stress and
allow children in this highly vulnerable category to testify. Consideration of the child’s
emotional condition will affect the way one interprets the child’s responses and determines the
need for protective measures.
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3. [§1.4] Situational Factors

Sometimes situational factors associated with the crime itself or the child’s path through the
legal system can influence a child’s testimony by affecting memory. Consider the role of the
child (participants recall more than bystanders); length of the retention interval (longer time from
crime to testimony promotes forgetting of details,); or familiarity with people and places
(familiar situations are recalled better than unfamiliar ones) (e.g., 16). Pretrial factors can also be
influential. Sometimes a case involves a series of biased, highly suggestive interviews, raising
the potential for distortion of young children’s reports (17).

Other situational factors, such as the kind of support system available to a child, may affect
testimony (18, 19). For example, the conviction with which the child testifies and, in turn, the
child’s credibility, can be affected when the child is required to testify against a parent, and the
rest of the family may not believe the witness or may hold the child responsible for the breakup
of the family. In such a case, the child witness may be more ambivalent about testifying than the
child who testifies against a stranger and who has the support of the entire family.

Situational factors not only can affect memory and stress, but also can contribute to
whether a given child will be adversely impacted by the judicial process itself (e.g., 14).
Relevant factors may include: (a) number of times the child has to testify (the more times, the
more adverse the impact); (b) child’s relationship to the accused (the more closely related, the
more distress); (c) extent of corroborating evidence (the more evidence from other sources, the
less pressure on the child); (d) severity of the abuse (the more severe the violence, physical pain,
humiliation, or coercion, the more difficult for the child to testify in open court); (¢) whether the
child was threatened (the more frightened the child is of real or perceived consequences, the
more likely testimony will be distressing) (11). A child’s ability to testify is not only a function
of age and emotional adjustment, but also of specific situational characteristics of the case at
hand.

4. [§1.5] Interaction Among Factors

Consider the interaction among developmental status, emotional adjustment, and the
situation in the following examples: A four-year-old is allegedly the victim of sexual abuse by a
teacher’s aide in a preschool six months earlier. A child of that age may provide accurate
information about the central events because she is testifying about a familiar person and place
and a salient, personally meaningful event. She is likely to provide such information when she
has had strong parental support, shows no signs of serious long-term psychological distress, and
is not questioned in a highly suggestive manner. The examination, however, must take into
account her stage of cognitive development. Questioning about time, date, number, and other
concepts that develop gradually and are not completely mastered by four-year-olds will require
creative methods of eliciting information (see §§2.18-2.27). A four-year-old may need age-
appropriate preparation, the presence of support persons, and the comfort of a favored object
brought to the stand in order to feel comfortable and provide the most reliable testimony of
which she is capable (8, 20-21).

Consider, on the other hand, a hypothetical eleven-year-old alleged victim of sexual abuse,
suffering from symptoms of post-traumatic stress disorder, testifying in a high-profile case to
charges of forcible rape by an uncle who is a well-respected member of the family and
community. Her age suggests good probability of accurate and relatively detailed memory of the
event and a high level of resistance to suggestion. However, her age also suggests that she is old
enough to experience acute levels of embarrassment and self-consciousness that could render her
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testimony incomplete or cause it to be inconsistent with out-of-court statements, especially if she
perceives the likelihood of public exposure and consequent social rejection by peers. Moreover,
the severity of her abuse, the use of threats and force, and her current emotional disturbance may
make it more difficult to obtain complete and truthful testimony in open court. Testifying under
conditions of high emotional stress could stimulate even more serious psychiatric symptoms in
vulnerable children (e.g., suicidal thoughts). In such a case, it may be necessary to consider even
more extensive protective measures than those suggested for the four-year-old, such as closing
the courtroom.

Il. [§1.6] MANAGEMENT OF CASES RELATING TO CHILDREN

You can do a great deal to protect child witnesses from psychological distress and to
enhance the truth-telling process. Many of the principles are the same for all types of cases in
which children who are victims must testify. See, e.g., §§1.16—1.20 and 2.1-2.2. Other measures
are specific to criminal court (§§3.1-3.9), juvenile court (§§3.10-3.20), or family court
(§83.21-3.27).

A. PRETRIAL PREPARATION

1. [§1.7] Setting Ground Rules for Attorneys

At the outset of a trial involving a child witness, you should institute ground rules for
attorneys. These ground rules establish the court’s control and serve as an educational vehicle for
attorneys who may be unfamiliar with these cases. Some of these ground rules should include:

+ Questions must be asked of children in a form that is developmentally appropriate
to their ages. See Evid C §765(b) (developmentally inappropriate questions may be
objected to), and discussion in §§2.1-2.2. You should ask attorneys what steps they are
taking to ensure that questions are developmentally appropriate (22). Attorneys should be
warned that if they fail to do so, you will interrupt and take control of the questioning.

+ Attorneys may not raise their voices when questioning the child witness and should
argue objections out of the child’s hearing. Young children view the world from an
egocentric and over-personalized perspective, and are likely to assume that arguments
occur because they have done or said something wrong. This can be frightening or
confusing, especially since some children believe that if they do something wrong on the
stand, they themselves will go to jail. They do not understand the adversary system and
its need for objections. In no case should shouting and arguing occur in front of children.

 Attorneys should stand or sit in one place during examination and cross-
examination, preferably in front of the jury and not the defendant (see §3.9). You
should ensure that all attorneys question the child from the same neutral location.
Attorneys who walk around the room while asking questions create a changing visual
backdrop that distracts children. If an attorney stands in front of the defendant, emotional
factors are called into play that could hamper the child’s capability of testifying to the
best of his or her ability. For example, a child who is frightened at looking directly at the
defendant and who was threatened not to tell what happened may regress to the use of
less mature language, memory, and cognitive skills. :
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* Questioning of children should be done during their best times of day, which are
usually school hours (see, e.g., Pen C §868.8(d) criminal proceedings when victims
are under the age of 11), with no continuances and delays unless an emergency
arises. Children understand that during these hours they do serious work, not play. Also,
their routines (bedtime, naptime) are centered on this schedule. Disrupting children’s
schedules results in fatigued, cranky, and often regressed children who cannot testify to
the best of their abilities.

* When young children are testifying, breaks should be frequent (e.g., every 20
minutes, depending on the child’s coping style and attention span) and strictly
adhered to (see §3.9). It is unrealistic to rely on children to notify the court when they
need a break. Children have a limited ability to monitor their own behavior;
consequently, they are impulsive and require adults to monitor and set limits on their
behavior. One cannot expect a young child to raise his or her hand in front of a group of
adults who are intensely involved in their discussion, to ask to go to the bathroom. Also,
young children have difficulty focusing attention on verbal questions and answers. A
child who can sit and play with something tangible and visual for hours may have a
attention span of only 15 minutes for verbal material. Regularly scheduled breaks allow
children to concentrate on the questions at hand with the knowledge that a break is not far
away. They are also less likely to occur at a time that could favor one side over the other.

« Continuances, if granted, should be as brief as possible (see §§3.9, 3.20).

2. [§1.8] Ensuring That Child Is Prepared for Court

Responsible persons should provide potential child witnesses with age-appropriate
preparation before the child testifies. Many jurisdictions have formal “Kids in Court” programs
established to prepare children to testify in court proceedings. Where such programs exist,
judicial officers should require that children attend these programs before testifying (23-25).
Where such programs do not exist, courts should consider taking the lead to start them.

Many judges prepare for the child witness by arranging for periodic meetings with key
people in the legal system to let them know that the judge expects them to brief child witnesses
before they come to court. For example, a judge who is handling the criminal calendar would
meet with the prosecutor, a key person in the victim witness program, and those who work with
the child’s support people. For the juvenile dependency calendar, the judge might wish to meet
with attorneys who appear in dependency court, an official of the social welfare agency, and the
person in charge of children’s advocates. At these meetings, judges find that it is most effective
to state that the court expects that all children who participate in courtroom proceedings will be
prepared to testify, and then to assign this responsibility to one of the people in the group.

A designated person should first explain to children the jobs of the various professionals in
court. This is critical because many times children have misconceptions about the functions of
legal professionals. For example, attorneys often misinform children that the attorney is the
child’s friend. Second, children need to understand why they are in court and how the proceeding
relates to the previous investigation. They may believe that a courtroom is merely a room you
pass through on the way to jail. Third, children need to know what will happen in the courtroom.
Advance education makes the unfamiliar more familiar and less threatening. It keeps children
from operating under misplaced perceptions. Children whose misperceptions have been
corrected will grow up to be adults who feel they were treated fairly by the system instead of
betrayed by it (e.g., 26).
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At the very least, children should be given a brief outline of what will happen in the
courtroom:

* Who are the people in the courtroom (introductions)?

* What are their jobs in court (functions) ?

» How long will testifying last (duration)?

* When will children be given a break (recesses)?

* What will children do during the break (reunite with parents)?

¢ Where will parents be waiting (in hallway, with spectators)?

« What should children do if they have a problem (raise their hand? tell the judge?)?
« Why is someone writing down everything they say (for later reference)?

Children should be told that it is the judge who is in charge of the courtroom. A child needs
to hear that the adults (the jurors and/or the judge), and not the child, have the responsibility and
authority to make decisions. In family law cases, children need to be told that if their parents
cannot agree, you will decide by considering a number of factors in addition to the child’s
preferences. In juvenile delinquency or criminal cases, the child should be told that you will
ensure that no one gets hurt and that the bailiff will keep order.

It is also important that the person responsible for advising the child instruct the child, in
language he or she can understand, regarding the obligation to testify truthfully. The specific
explanation will differ depending on the type of case. In a family law proceeding, a child might
be told, “Everyone will listen carefully to what you have to say. The judge is going to make a
plan that is the best plan for the whole family. It is very important to tell the truth because if the
judge does not understand the whole truth, he or she may not be able to make the plan that is the
best for everyone.” In a dependency matter, the child can be told, “It is important to tell the truth
because if we do not know the truth we cannot make the best decision about how to keep
children safe.” In a criminal matter, a child might be cautioned, “It is important to tell the truth
because we need to find out the truth about what happened to decide if someone broke the law.”
In any event, the child should be told that the adults, and not the child, are responsible for
decisions made in the case.

In addition, children should be given any necessary instructions about the mechanics of
testifying (e.g., “Talk into the microphone. You cannot nod your head; you must say yes or no
out loud,” etc.). Even so, they may need reminders throughout their testimony if it extends over
hours and days rather than minutes.

Finally, as a last resort, you should personally prepare the child for testifying if it is
apparent that a child has not been adequately prepared for court. To do so, you may wish to say,
at a minimum:

I am Judge X. I am in charge of the courtroom. My job is to make sure that everything is
fair and that everyone else here does his or her job correctly. This is Bailiff Y. He/She is here
to make sure that no one gets hurt. Mr./Ms. Z is the court reporter. He/She will write down
everything people say so if anyone forgets later what was said, we can look it up. It is
important to speak loudly and clearly so that Mr./Ms. Z can hear you. Mr. and Ms. L are the
lawyers. They will be asking you some questions. Their job is to help you tell what you saw
and heard so that we can find out the truth.



§1.9 Bench Handbook: The Child Victim Witness 8

You will be answering questions this afternoon. We will stop often so that everyone may have
a rest. At the break you will see your parents who are now waiting in the hall for you. If you
have any problems before the next break, let [support person, attorney, judge] know. Also,
you may not understand all the questions. We are used to talking to other adults, not to kids.
When you don’t understand a question, raise your hand and tell me you don’t understand.
You may not know the answers to all of the questions. If you don’t know the answer, just say,
“I don’t know” or “I don’t remember.”

[In family or juvenile court cases, add]

It is very important to tell the truth because if I do not understand the whole truth, I may not
be able to make the plan that is the best for everyone.

[In criminal court cases, add]

It is very important to tell the truth because we must find out the truth about what happened
to decide if someone broke the law.

3. [§1.9] Children’s Expectations of Court

Children’s knowledge of the legal system is limited (27-28). They do not have a context for
understanding the purpose of the various people, their functions, or the rules by which people
interact in the legal setting. Their misunderstandings can result in heightened and unrealistic
fears, failure to recognize the significance or consequences of their testimony, and failure to use
the “big picture” to put their feelings in perspective and cope with the stress of testifying (15,
24). Several studies have investigated children’s knowledge of the investigative and legal
process. The following sections provide a general guide to children’s abilities at various stages of
development. However, keep in mind that mental retardation, learning disabilities, emotional
disorders, and other factors may impact a child’s development in ways to be discussed in §1.14

a. [§1.10] Four- to Seven-Year-Olds

In general, four- to seven-year-olds know many aspects of the legal system exist, but may
treat them as rituals without understanding their purpose. Children’s early conceptions of judges
reflect observations of their behaviors in the courtroom (e.g., “The judge is there to talk and
listen, nothing else, he sits in a high desk and bangs a hammer, I don’t know why”). They may
not know that you are in charge of the courtroom. Children tend to assume jurors are merely
spectators. ,

Four- to seven-year-olds may believe that police are responsible for arresting, condemning,
and punishing the accused. They often believe that police officers make all decisions. The court
may be viewed as a room you pass through on your way to jail. Legal personnel may be viewed
as benign and helpful, in contrast to the court process, which can be seen as treacherous and
potentially leading to jail (e.g., if you make a mistake). Their reasoning is driven by a fear of
punishment. They may begin to think they did something wrong and that, as a result of the court
process, they themselves will somehow end up in jail. This assumption may hamper their
testimony.

b. [§1.11] Eight- to Eleven-Year-Olds

Eight- to eleven-year-olds begin to understand that arrest leads to an intermediary stage in
which the judge, rather than the police, makes a decision about guilt and punishment. Many
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eight- to eleven-year-olds will say that court reminds them of “church, because you have to be
quiet and it’s serious.” Generally speaking, children in the eight- to eleven-year-old group no
longer confuse the role of the judiciary with the role of the police, and they are aware that the
court is a fact-finding process that seeks to uncover the truth.

These children may still assume that witnesses always tell the truth and are always believed.
They can be taken by surprise by the tone of cross-examination. They often believe that judges
are omniscient and know when witnesses are telling the truth and when they are not. Eight- to
eleven-year-olds demonstrate an emergent understanding of the adversarial nature of the process
(e.g, “The lawyer is on your side”) and the representational aspect of the lawyer-client
relationship (e.g., “The lawyer stands up for you in court™). Witnesses are viewed as people who
help the judge and lawyer by telling what happened. “They answer a lot of questions and tell the
truth.” Children within this age group realize the judge’s role in making a determination of guilt
or innocence and in deciding the punishment.

Children under ten years of age may still be confused because they assume that a legal term
is synonymous with a similar-sounding nonlegal familiar term (e.g., jury-journey), and vice versa
(a minor is someone who digs coal). Many eight- to eleven-year-olds believe that jurors are
indistinguishable from other spectators (e.g., “They sit there and watch, I don’t know why”).
They may not realize that the jury is an impartial group, but think that victims, witnesses, and
defendants ask their friends to come be on the jury. Unfamiliar faces are assumed to be friends of
the defendant. For the most part, these children believe that you are the only one who decides the
case and are unaware of the jury’s role in determining the verdict.

c. [§1.12] Twelve- to Fourteen-Year-Olds

Twelve- to fourteen-year-olds come to understand that the judgment is made through the
process of a trial with roles for attorneys, witnesses, and laws, rather than at the whim of the
judge. The possibility of an appeal process is conceptualized. They begin to develop a sense of a
societal role for the legal system beyond the one-to-one relationships of courtroom personnel.
For example, they can perceive the court as one aspect of a democratic government. They learn
that although the process seeks to uncover the truth, justice does not necessarily always result,
and decisions are made that may in fact be based on inaccurate information (i.e., winning the
case is not synonymous with finding truth).

These older children understand that the jury has a role in deciding the verdict. However,
they can still be confused, as are some adults. Some children believe that you and the jury go off
during recess into a room together to discuss the case or that the purpose of the jury is “so the
judge does not get blamed for the decisions.”

An incomplete understanding of the purpose of judicial proceedings and the people in-
volved may heighten a child’s fears unnecessarily, interfere with the child’s ability to cope, and
potentially compromise certain aspects of the child’s testimony.

4. Special Court Procedures
a. [§1.13] Why Special Procedures Are Needed

Adult rape victims, police officers, and even expert witnesses report that testifying is
distressing. So naturally, child witnesses also may express a variety of fears and anxieties about
testifying in court. But studies suggest that testifying in court is not harmful to all children,
although there are subsets of child witnesses who are particularly vulnerable to the stresses
inherent in the legal process (8-15, 19, 24, 29-31). Studies also suggest that for vulnerable



§1.13 Bench Handbcok: The Child Victim Witness 10

children, highly distressing experiences can interfere with recovery from psychiatric symptoms
like depression and/or exacerbate other serious symptoms like panic attacks or suicidal thoughts.
These vulnerable children who have failed to cope well with stress in the past (e.g., children who
have made previous gestures/attempts at suicide, self-mutilation, running away, violent behavior,
or substance abuse) may resort to similar coping patterns when stressed again, especially if they
have received no treatment in the interim.

In addition to the child’s emotional vulnerability, research indicates that such factors as lack
of maternal support, the need to testify multiple times, harsh cross-examination, victim age, and
fear of the defendant should be considered in predicting whether children may suffer significant
distress from the legal process (13—14, 31-32). The California Legislature has required courts to
consider the needs of the child victim and to do whatever is necessary to prevent psychological
harm to the child. Pen C §288(d) (criminal cases). See also Welf & I C §350(a)(1); Cal Rules of
Ct 1412, 1422 (juvenile dependency cases).

Children frequently express fears involving personal safety in the courtroom (someone
screaming at them or physically hurting them) and fears for personal safety of self or loved ones
outside the courtroom, especially if they fear reprisal from the accused and believe that he or she
will not be convicted (12-14, 19, 24, 29, 32). Children may also express fear of being sent to jail
if they make even a minor mistake or do not understand questions. They fear peer rejection,
humiliation, and the anger of parents or siblings, especially if media exposure is anticipated.
Children also fear loss of control on the stand, such as crying or becoming ill. Judges can
alleviate many fears by ensuring that child witnesses are prepared to testify and that unrealistic
fears are minimized (see §1.9). Juvenile court judges can assure the child who is afraid that his or
her statements will be the cause of a parent being jailed that that outcome is not the purpose of
the juvenile court proceeding, nor will anyone be imprisoned as a result of the proceeding.

Legal and mental health professionals have noted a number of factors thought to cause
children to experience psychological distress in the courtroom. Studies tend to confirm that
although individual children respond differently to their involvement in the investigative-judicial
process, the following factors related to the trial process are potentially stressful for some
children: (a) long delays; (b) child’s lack of legal knowledge and preparation resulting in
misunderstandings and fears; (c) rescheduling of cases; (d) child’s fear of retribution for
testifying; () fear of public speaking and revealing intimate personal information in front of
strangers; (f) attempts at character defamation; (g) intimidating layout of the courtroom,; (h) lack
of child-friendly waiting areas that ensure no contact with the accused; (i) confronting the
accused, especially if the child had been warned not to tell; (j) insensitive questioning
techniques; (k) lack of protection during cross-examination; and (/) lack of social support from
professionals and family (9-11, 13-14, 19-20, 24, 29, 31-35).

System-induced stress not only causes immediate discomfort, but also can compromise
children’s testimony and interfere with recovery and emotional development. The anxiety of the
moment can lead to a temporary loss of memory. For example, fear of public speaking, which is
more intense among children than adults, is often associated with forgetting what one planned to
say as one’s mind goes blank facing a judgmental audience of authority figures. Intimidation and
unrealistic fears may cause a child to withhold information reported previously in less stressful
situations, to put little effort into remembering in order to end the ordeal quickly, or to refuse to
testify at all, creating inconsistencies with out-of-court statements.

Young children have difficulty using the “big picture” to put their feelings into perspective.
Adult victims who anticipate that testifying will be difficult tell themselves that it is for the good
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of others that they endure a threatening and frightening experience. However, children have a
limited view of society’s need to adjudicate an issue and of abstract notions such as law and
order. Thus, a child may have less motivation to testify in the face of emotional distress, have
difficulty rationalizing the pain, and is likely to be overwhelmed by the emotion of the moment,
potentially interfering with remembering and communicating.

Although testifying is not necessarily harmful for all children, some victims of traumatic
events are particularly vulnerable, especially during the period immediately following the
trauma. These children are likely to require protective measures to enable them to testify
truthfully or at all and to avert significant short and long-term detriment. See §§3.64, 3.78 on
requirements for scheduling.

Researchers have begun to study the effects of reforms intended to make courtrooms
more child-friendly. Studies suggest that when children testified in criminal court, they were
better able to answer questions and looked less frightened when a parent or loved one was
permitted to stay in the courtroom with them (8, 1214, 20). Children also cried less often on the
stand when the courtroom was closed to spectators. In contrast, children who were more
frightened of the defendant had more difficulty answering the prosecutor’s questions. In
England, where closed-circuit television is used more frequently to separate children and
defendants, studies suggest a number of positive results including the fact that children appear to
be more fluent, confident, relaxed, and consistent witnesses.

The judge should consider the child’s emotional adjustment in deciding whether to take
protective measures, including:

+ The need for support persons during testimony (see §§3.2, 3.11);
» The need for breaks when fatigued or upset (see §§3.9, 3.20);

o The use of closed-circuit television or alternatives to the traditional courtroom
configuration (see §3.7);

+ The admission of prior videotaped testimony or other out-of-court statements by the child
(see §§3.8, 4.17-4.28);

» The extent to which a child’s character, motives, and honesty may be attacked during
cross-examination (see §1.7); and

 The need to clear the courtroom of spectators (see §§3.4-3.5, 3.16-3.17).
b. [§1.14] Identifying Children in Need of Special Court Procedures

Many times, judges find themselves evaluating a child’s vulnerability to determine if the
child is unavailable to testify or if there is a need for protective measures, such as the use of
support persons or closed-circuit television in appropriate situations. A child’s vulnerability
depends on a number of factors. Some children’s physical or mental abilities have been
compromised at birth, e.g., by maternal drug or alcohol abuse during pregnancy. This might
include children with mental retardation or learning disabilities. Others may have experienced
repeated traumas and difficulties during childhood, such as separations from primary caretakers,
multiple foster placements, and exposure to violence. One of the best predictors of vulnerability
to stress is a history of past trauma. Some children may have been diagnosed previously and
treated for psychiatric disturbance. These types of children are more vulnerable to the stress of
testifying and may require more judicial attention or modification of the process than others.

Examples of vulnerable children are those with past histories of self-destructive coping
patterns, such as suicidal thoughts or behaviors, substance abuse, and running away. Children
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with histories of seizures, panic attacks, or thought disorder (e.g., psychosis) may have great
difficulty testifying under standard conditions. Other types of children who may be vulnerable
are those with difficulties in establishing sexual identities due to premature sexual contact with
same-sex adults. For these children, concerns about peer rejection and public humiliation can be
particularly acute, especially among boys, and public testimony may compound the humiliation.
Children on medications that make them drowsy, aggressive, inattentive, or hyperactive (e.g.,
antihistamines for allergies) can also require special attention. Children with phobias regarding
public speaking or those with a history of severe anxiety reactions are also in need of special
procedures.

Depressive (e.g., dysthymia, major depression) and anxiety disorders (e.g., generalized
anxiety disorder, post-traumatic stress disorder, separation anxiety disorder) are two categories
of psychiatric disorders that make children particularly vulnerable to the effects of stress and are
not uncommon among child victims of sexual abuse. Depressed children may be withdrawn; they
may lack motivation, concentration, and confidence; answer in one-word responses; and fail to
make eye contact. These symptoms affect their presentation and therefore may be mistaken for
lack of credibility, but have no real value in predicting truthfulness or accuracy. A severely
depressed youngster is likely to have feelings of worthlessness and hopelessness, possibly
accompanied by suicidal thoughts. The extent of attack on character and credibility that such a
youngster can withstand during cross-examination would be minimal. In addition to depression,
a number of abused children suffer from post-traumatic stress disorder. Some of these children
may experience flashbacks of the traumatic event while testifying on the stand. For these
children, it may feel as if they are reliving, not merely retelling, the traumatic event that brought
them to the attention of the court. Another symptom found in some traumatized children,
including some of those who suffer post-traumatic stress disorder, is dissociation. When children
dissociate, they may appear emotionally unaffected by the traumatic experiences. They cope with
their anxiety by psychologically distancing themselves from the immediate situation, an activity
that is sometimes referred to as psychic numbing. They may appear to stare off into space as if
they are daydreaming. This seeming lack of emotion is often mistaken for evidence that the child
is inventing the testimony, especially in cases of abuse because it is a common assumption that
abused children will act upset when they testify.

Information about the child’s emotional state should be brought to the court’s attention by
counsel. However, attorneys may not realize that such information is relevant or they may be
hesitant to reveal evidence of emotional disturbance, lest it damage the child’s credibility. If the
judge suspects that a child needs special procedures, the judge may appoint an expert to provide
advice on this issue. See Evid C §730 (court may appoint an expert on its own motion or the
motion of any party whenever it appears that expert evidence may be required). Evidence Code
§730 has been used as a basis for appointment of an expert in criminal cases, juvenile
dependency cases (see, e.g., In re Daniel C. H. (1990) 220 CA3d 814, 829, 269 CR 624), and
family law cases (see In re Marriage of Kim (1989) 208 CA3d 364, 372, 256 CR 217). In most
family law cases, a mental health evaluation regarding the family should provide this
information.
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TIP: When a child with a history of emotional disturbance has difficulty on the stand, it is
important to establish whether the child is experiencing symptoms during testimony that
require professional intervention or that render the child unable to testify in full court. If the
child is indeed fragile, the judge may want to consider some of the methods outlined in this
bench handbook for reducing the courtroom trauma to the child. See, e.g., §3.1.

B. ALLEVIATING CHILDREN’S STRESS

1. [§1.15] In the Courtroom

Sometimes a child’s way of coping with overwhelming emotion is to shut down during
testimony, to fall into silence or into a series of “I don’t know” and “I don’t remember”
responses. Attorneys, judges, and jurors may interpret these responses as evidence of denial or
recantation. Although this is a possible explanation, judges should consider other explanations as
well. It is equally likely that children are overwhelmed with the stress and emotion of the
moment at hand (e.g., fear of loss of a father’s love, fear of reprisal from a stranger). More
obvious indications of stress are tears, but complaints of fatigue, nausea, headaches, or stomach
aches also can indicate that a child is unable to cope with the needs of the court at the moment.

When a child displays signs of stress, you should not pressure the child to continue. You
should also consider intervening if attorneys attempt to pressure a child into continuing. Calling
a brief recess would be more productive. A child who has been able to talk about the event
previously is likely to be able to do so again. During the recess, it is important to try to find out
the source of the child’s difficulty. If the reason relates to the courtroom context, you may be
able to intervene to make the witness feel more free to give testimony.

2. [§1.16] In Chambers

When permissible, you may alleviate a child witness’s stress by taking the child into cham-
bers or directing the attorney calling the child to talk to the child privately. See §§3.6 (criminal
cases), 3.19 (juvenile cases), and 3.25 (family law cases). The discussion should focus on the
reason the child is having difficulty on the stand. Attorneys should be directed to report the
reasons back to you. Support persons, mental health professionals, and advocates could be
enlisted for this purpose at your discretion.
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TIP: You may wish to develop rapport and trust with the child before asking critical
questions by asking about the child’s favorite activities, television programs, or foods.
However, often it is necessary to go beyond these innocuous comments to address the
anxiety the child inevitably feels when being questioned by a judge. This can be done with a
few comments designed to let the child know that it is normal to feel anxious in court and
that others are aware of these feelings. A comment such as, “I suppose it is hard to talk
about something so important with a stranger” may convey to the child that you are trying
to understand the child’s feelings. Judges need not feel that they have to make the child’s
feelings go away. Telling anxious children not to feel nervous denies their feelings, but
acknowledging their fear is often enough to reduce it. You should follow the guidelines set
out in §§2.8—2.27 regarding phrasing of questions to children.

After putting the child at ease, you might say, “I know you have been able to talk about this
before, but you seem to be having trouble today. Tell me what is making it hard to talk right
now.” It could be the case that previous statements had been fabricated. On the other hand,
there could be something about the context of the courtroom that is impeding testimony. A
child may have an overwhelming fear of public speaking or be so embarrassed as to be
unable to cope. The child may simply need a nap or to go to the bathroom. The child may
be afraid of the way the jury or the accused is staring at him or her. If the child does reveal
that the problem is one of a genuine recantation, you should consider calling both attorneys
into chambers.

If the child expresses fear of the defendant, then before resuming the trial, you should
reassure the child that you are in charge of the courtroom and will ensure that no one gets hurt
and that all is fair. You could also review the role of the bailiff to keep order and maintain safety.
You can inquire about the specific fears a child harbors regarding what will happen if the child
tells the truth. Many children report that they are afraid that the accused will yell at them or hurt
them during the trial, and these fears should be addressed before resuming. Children often
express fears of retaliation. You can ask them if there is anything you can do to make them feel
more comfortable and free to tell the truth.

When terminating the questioning, you should consider thanking the child for “doing some-
thing that was hard for you to do.” This helps the child reframe the experience in more positive
terms. If doing a good job can be seen as being brave by doing something that was hard to do,
rather than “winning” the case, then children will be more likely to feel that they were treated
fairly in their interaction with the legal system.

In communicating with children, it is important that their unrealistic fears are addressed (see
§1.9) and that they are never made to feel responsible for the outcome of the case. Child
witnesses should be told that the adults, not the children, have the responsibility and authority to
make decisions.

3. [§1.17] Special Objects

Judges should allow children to bring a favorite toy or object to the stand. These comforting
objects are more than mere toys. They symbolically represent a little bit of mother’s ability to
soothe the child when frightened or nervous. Their presence helps children calm themselves
when parents are not immediately on hand.
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4. [§1.18] Nonverbal Communications

You should consider allowing nonverbal communication as an adjunct to the child’s verbal
statements. After children make verbal statements that something happened to them, they can be
allowed to demonstrate what happened, using dolls or props to show things that they do not have
the words to articulate and to clarify the verbal account. For example, anatomically correct dolls
may be used to circumvent confusion over idiosyncratic names for genitalia. It is never
appropriate to ask a child to point to his or her own genitalia in order to show on the child’s own
body what the child means by a particular term. The child should be asked to point to a doll
instead (36).

The professional literature supports the limited use of dolls as a device to enhance
communication, after verbal statements have been made, to allow children to demonstrate details
they remember but do not possess the words to express (37-38). However, the use of dolls and
props does not improve young children’s memories. In fact, three- and four-year-olds are not
proficient at using dolls and models to accurately represent the self or others (e.g., 39). This is a
skill that develops as the child ages. Props can be useful to clarify what has been said, but can
lead young children to make errors they would not otherwise have made when used to elicit new
information, especially if leading questions are used with very young children (see 40). Also,
when too many props or particularly intriguing props are available, young children can be
distracted and begin to explore the objects or play with them. Without clear verbal statements, it
becomes difficult to distinguish between play and genuine efforts to demonstrate past events.
Caution is advised before relying on young children’s demonstrations when clear verbal
statements are not available. In any event, the reporter must accurately record the gesture.

5. [§1.19] Judicial Demeanor

It is appropriate for you to be personable with children, to talk in a soft voice, to ask if they
are comfortable, or whether there is anything that could be done to make them feel free to testify
or to tell the truth. Judges may also remove their robes. Pen C §868.8(b). However, it may not be
appropriate for you to escort a child to the stand as this may be perceived as endorsing a
witness’s credibility.

6. [§1.20] Reducing Children’s Suggestibility

A good way to minimize suggestibility effects is to ask children to tell what happened in
their own words and to avoid questions that state what might have happened and merely ask
children to verify or disconfirm. To curtail suggestibility effects, avoid the types of suggestive
questions discussed in §§2.14-2.17. This can usually be accomplished without much loss of
valuable information. For example, yes/no questions can often be reworded into less leading
forms (e.g., “Did John hit you?” can be reworded into “What did John do with his hands?”) as
discussed in §2.12.

Suggestibility effects are also diminished by respecting children’s denials (41) and
avoiding the following suggestive techniques: peer pressure (e.g., “other people told me it
happened”), permission to pretend what might have happened, and accusatory language that
refers to suspects as “bad people who did bad things.” In addition, suggestibility effects can be
lowered by supplying children with neutral, unbiased memory jogging strategies (such as those
used in narrative elaboration techniques) so they provide more information in their own words in
response to simple direct unbiased prompts, reducing the need for potentially misleading
questions (42-43). Also helpful is providing them with instructions to be complete, try hard,
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listen carefully, tell the questioner when a question is not understood, tell the truth, don’t make
up anything, don’t guess, and so forth (42—43).

Comments implying the questioner already knows what happened should be avoided
because these comments may imply that the child need only convey partial information in his or
her own words, thus increasing the need for leading, follow-up questions. Instead, children can
be told that they are the experts on what happened, not the adult. There is also some evidence to
suggest that warning children that questions might mislead or reflect the adult’s guess can
increase resistance to suggestion (42—43). Research on various methods for reducing children’s
suggestibility is ongoing.
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Il. Listening to Testimony/Interpreting Children’s Answers
A. [§2.33] Children’s Assumptions
B. [§2.34] Children’s Logic
C. [§2.35] Fantasy-Like Responses
D. [§2.36] Children’s Sexual Knowledge and Fantasy
E. [§2.37] Children’s Memories
F. [§2.38] Children’s Suggestibility

. [§2.1] JUDGE’S DUTY TO CONTROL EXAMINATION OF WITNESSES

Evidence Code §765 requires you to control the examination of witnesses. It applies in
family law proceedings, as well as criminal and civil proceedings. See Fam C §3042(b),
requiring the court to control examination of the child under Evid C §765(b) and Marriage of
Okum (1987) 195 CA3d 176, 180, 240 CR 258 (court used Evid C §765 to justify questioning
the child outside parent’s presence in family law proceedings). See also Welf & I C §§350,
366.26(h)(3); Cal Rules of Ct 1412(c) (juvenile court judge must control proceedings and may
permit child to testify in chambers); Fam C §§7891, 7892 (in termination of parental rights
proceedings, child may testify in chambers). Generally, the court is under an obligation to exert
reasonable control over the method of interrogation of a witness to serve two purposes: (1) To
ensure that the questioning is as effective as possible for the ascertainment of the truth and as
expeditious and as clear as possible; and (2) to protect the witness from undue harassment or
humiliation. Evid C §765(a).

(WN Under Evid C §765(b), when there is a witness who is under 14 years old (or a dependent
person with a substantial cognitive impairment), the court must take special care to

+ Protect the child from undue harassment or embarrassment and restrict the unnecessary
repetition of questions;

+ Ensure that questions are stated in a form that is appropriate to the child’s age or
cognitive level; and

« In the interests of justice, forbid the asking of a question in a form that is not reasonably
likely to be understood by someone the child’s age or cognitive level, if there has been an
objection to the question.

These provisions give the court power to protect a child witness from certain types and
forms of questions; they do not give the court power to make such changes in the courtroom
configuration for the protection of the child witness as permitting the child to testify via closed-
circuit television. Hochheiser v Superior Court (1984) 161 CA3d 777, 789, 208 CR 273.
However, in Marriage of Okum, the court’s reliance on Evid C §765 to question the children in
chambers with only the attorneys and court reporter present was upheld when the judge was
concerned that the “particularly acrimonious” nature of the litigation might have affected the
children’s later relationship with their parents, particularly if their father were to have questioned
them.

In addition to the judge’s duty to control the style of questioning and the form of the
questions in a prosecution for sexual abuse, the judge may permit leading questions to be asked
during direct examination of a child witness who is under the age of ten. Evid C §767(b)
(codifies prior rules giving discretion to judges to allow leading questions when witness is young
e or mentally disabled). See, e.g., People v Tober (1966) 241 CA2d 66, 69, 50 CR 228 (in
- prosecution for sexual abuse, trial judge has wide range of discretion in permitting leading
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questions of very young witness). But see People v Whitehead (1957) 148 CA2d 701, 704, 107
P2d 442 (trial judge overstepped bounds by seeming to suggest to six-year-old witness that
defendant had touched her lower down than witness was indicating). See also discussion in
§§2.14-2.17 on leading questions.

In addition to your duties to control questioning of children under Evid C §765, you may
also be required to manage questioning of children in sexual abuse prosecutions by Pen C
§288(d), which requires the judge to consider the needs of the child victim of sexual abuse and to
do whatever is necessary to prevent psychological harm to the child.

A. [§2.2] NEED FOR JUDGE TO INTERVENE

Children often appear to be unreliable witnesses for a variety of reasons unrelated to their
competence or honesty. Often, questions are asked in language too complex for young children
to comprehend about information too abstract for them to understand. Other times, young
children are asked highly suggestive, misleading questions. Because of this, judges need to
control the questioning of children by attorneys. See Evid C §765 (requiring court to control
examination of witnesses).

TIP: You should require that the attorneys phrase questions to correspond to the child’s
stage of development. Because few attorneys are schooled in child development,
miscommunications may originate from both sides of the adversarial process. Judges
sometimes require that all questions be submitted in advance for review. Some judges
review the submitted questions aloud with both attorneys before either may question the
child.

Children often try to answer questions they do not fully understand (22). A child’s answer
may relate to a part of the question the child did understand, but may not answer the intended
question. When questions contain many words, replete with embedded clauses and convoluted
with abstract references, young children may respond to the very end or very beginning of the
question because they know they are supposed to take their turn in the conversation but cannot
remember the entire question nor parse its grammar accurately. Adults may then misinterpret the
child’s responses and proceed with follow-up questions down a spurious path towards
unnecessary confusion and inconsistency, obscuring the fact-finding process.

The following examples highlight another problem—children try to answer questions they
do not yet possess the skills to answer. In a criminal prosecution for sexual abuse, a three-year-
old child was asked how many times someone hurt her. She said she did not know. In another
case, a four-year-old answered, a hundred times raising ten fingers. How are their answers to be
interpreted? They may suggest the assaults never happened. On the other hand, such answers
could also suggest that the children have not yet learned to count. The first child knows whether
something happened “once” or “more than once,” but not the exact number. The second child
knows a few numbers to guess from and is trying to give the task his best effort. It does no good
to ask a child who cannot count, how many times something happened. See discussion on
counting in §2.27.

In another instance, a child insisted that the abuse did not take place in California: “It hap-
pened in San Diego, not California.” Preschoolers do not have a sophisticated hierarchical
understanding of locations. In this case, the child may not have been able to reason that if a city
is in a state, and something happened in that city, then it also happened in that state.
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Moreover, attorneys who are representing defendants charged with sexual abuse may
deliberately seek to confuse the child in order to weaken the prosecution’s case. See Whitcomb,
Prosecuting Child Sexual Abuse-New Approaches, NIJ Reports, p 2 (May 1986). A defense
attorney’s tactics may not be limited to badgering the child, a device that will often backfire.
Instead, the attorney might cajole the child into confusion.

An adult witness has the ability to correct misunderstandings and explain that the attorney
has not understood the meaning of the response. Unfortunately, young children allow
misinterpretations to stand uncorrected (22). They are less likely to disagree with or correct an
adult (as discussed in the section on suggestibility). Children under eight years of age often fail
to recognize that the adult listener has misunderstood the answer. They have a limited ability to
put themselves in someone else’s shoes and see the situation from another’s perspective (44—45).
Their credibility is often compromised by this mismatch between the expectations of adults and
the capabilities of children.

B. How JUuDGE MAY REQUIRE REPHRASING OF QUESTIONS

1. [§2.3] Form of Question

You should require attorneys to keep questions short and to use the simplest grammatical
constructions possible. A rule of thumb is “the younger the child, the shorter the question.” This
means that the attorneys should use several short sentences rather than one long complex one.

Attorneys should use monosyllabic rather than multisyllabic words. In one case, a child
asked to “identify” (four-syllable word) someone who hurt her was not able to respond to the
request. This surprised adults to whom she had already disclosed the crime. However, when she
was asked to “point to” (two one-syllable words) the person, she complied readily.

Attorneys should use the simplest tenses possible (simple past—“ed” suffix) involving one-
word verbs (was) rather than complex tenses requiring several words (might have been). For
example, “What happened” should be asked instead of “What might have occurred.” Attorneys
should be instructed to rephrase questions involving complicated tenses. Young children have a
limited number of words they can understand in a sentence (46). Three should not be wasted on a
verb.

Moreover, the young child will not comprehend the subtle element of possibility conveyed
by the verb phrase “might have been” because their immature understanding of time and
causality does not allow them to reason about what might have happened in the past if some
hypothetical event had or had not taken place. This requires advanced reasoning skills that young
children have not yet developed (47). Thus, -ed, did, has, or was are the best choices for past
tense.

Judges should consider requiring that the attorneys use the active voice (“Did he hit you?”),
not the passive voice (“Were you hit by him?”) (47). Even adults have more trouble
understanding the passive than the active voice.

2. Vocabulary
a. [§2.4] Legal Terms

Even the most common legal terms are often unfamiliar to children under ten years of age
(48). Many terms have more than one meaning. For example, children may think that a court is a
place to play basketball, a hearing is something you do with your ears, charges are something
you do with a credit card, and dates are places you go with a boyfriend.



21 Monitoring and Interpreting Children’s Testimony §2.7

Thus, asking children, “Do you know what the word allegation means?” may not be
sufficient to determine if they understand a question. A child may say “yes,” but be thinking
about alligators. When a legal term is used, you should ask children to tell what it means in their
own words to assess if the child understands. Then you can instruct the attorneys to rephrase
questions as necessary.

b. [§2.5] Uncommon Usage/Asides

Often common terms are used in uncommon ways that are understood only by those
familiar with court procedures. For example, the attorney might say, “Now tell me about the
abuse; I'll strike that; did you go with your daddy into the house?” Young children will not
understand that “strike” is being used as an aside to other legal professionals and is not being
used in its familiar sense (34). You should consider intervening when questions with asides are
used or common terms are used in an uncommon fashion.

c. [§2.6] Unclear References

Unclear references to things mentioned earlier are often used in court to maintain formality.
Chunks of information are omitted and pronouns are used to replace the missing information,
most commonly “it” or “things,” for example, “Are you sure you told those things to the
policeman?” Attorneys should be directed to repeat the “things” rather than use pronouns and
risk that the child and the adults are not thinking about the same things. Children have limited
attention spans and may not be able to do the mental work of reviewing previous conversations
for the content of “those things,” and inserting the appropriate information into the current
question before answering (34).

Similarly, attorneys should be directed to use the name of a person each time that person is
identified. Even though young children may use “he, she, him, her, and they” in their own
speech, it does not ensure that they are thinking of the same person the attorney is referring to
unless the name is repeated. For example, “What did she do with them?” should be phrased as
“What did Mary do with Bob and John?”

It is confusing for children to comprehend or produce referents, that is, words that can refer
to different things at different points in time such as here/there, yesterday/tomorrow. These are
difficult concepts for young children to master since they are not stable, concrete, or easily
visualized. This is also true of pronouns that refer to different people at different points in time.

d. [§2.7] Relational Terms

Questioning children about places, activities, and events often requires extensive use of
relational concepts (e.g., more-less, first-last, same-different). These concepts require children to
make judgments with respect to a standard or situation that can change. For example, when
someone is standing in the front of the room, the front of the room is kere, but if he walks to the
back of the room, it is there. What was once near is now far. What was to the child’s right in one
position is to his Jeff in another. While the tennis ball is the largest ball when compared to balls
for playing jacks, it is the smallest ball when compared to volleyballs and basketballs. Although
preschoolers are rapidly developing basic concepts such as right, left, above, below, different,
etc. (47, 49), many children enter school without having mastered these concepts. This is
especially true of children from impoverished backgrounds. Relational concepts are not stable or
easy to visualize. They shift from one situation to another. Before second grade, children vary
greatly in their understanding of these concepts.
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For example, terms understood by 80 percent of middle- and upper-income kindergartners
(but not necessarily before) include: top, next to, through, first, front, away from, most, some, not
many, part, widest, corner, behind, row, between, bottom, every, end, over, starting, every, last,
whole, side, few, above, below, after, beginning, as many, several, alike, never, always. These
terms may be understood by only 50 percent of low-income kindergartners (49).

Furthermore, terms not generally mastered until second grade include: different, few, above,
below, after, beginning, as many, several, other, farthest, second, alike, never, match, always,
before, forward, skip, third. For some children from low-income families, the following terms
may also not be mastered until second grade: center, medium-sized, right, half, separated, left
(49).

Therefore, you should consider intervening when very young children are asked questions
demanding mastery of complex relational terms.

3. Confusing Types of Questions
a. [§2.8] Overloaded Questions

Problems often arise when one question contains a number of previously established facts.
It is better to rephrase such a question into several short sentences, each with one topic. For
example, “When you were with your uncle in the bedroom of the blue house your mom took you
to that Sunday, what did he do to you?” should be broken down into several short questions, such
as, “Where did your mom take you Sunday? Who was there? What rooms did you go to? What
happened in the bedroom?’

If a question is too long and complicated, a child’s ability to remember may not encompass
the entire question. A child may respond just to the part he or she remembers, typically the
beginning or the end. In addition, with a complex question, a child may not be able to
comprehend the subject and predicate and will, therefore, be unable to decipher its meaning.

b. [§2.9] Negatives

Use of the negative placed in unusual positions that break up and fragment the content of a
question is confusing to all witnesses, and particularly to young children who may not realize
they do not understand. For example, the lawyer might ask, “You had a bruise, didn’t you, on
your arm?” Is this question asking “Did you have a bruise?” “Was it on your arm?” or “Do you
remember that?” The child’s response could be to any of these three questions (34).

Use of the negative as a tag ending is also confusing. “This happened on Friday, did it
not?” “Did it not” may imply that the question means that “It did not happen on Friday,” or that
“It did happen on Friday.” These questions are open to a variety of interpretations. Young
children cannot be relied on to announce their confusion; they may try to respond despite
confusion, not realizing that they may ask for clarifications from adults (34).

Use of double negatives is especially confusing. “Didn’t your mom tell you nof to go
there?” should be rephrased as “Did your mom tell you not to go there?”

If an attorney asks a child, “Is that not true?” you should consider requiring rephrasing of
the question to “Is that true?” to help a young child unable to fathom complex uses of the
negative.

Uncommon uses of the negative, such as “Did not Susan go to McDonald’s last night?” or
“Did not Peter hit you with the stick?” overload the content of the question. They are rare in the
everyday conversations familiar to children, but frequent in the formality of the courtroom.
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Questions loaded with unnecessary negative terms frustrate children’s attempts to tell the truth
(34).

c. [§2.10] Changing Topics

Comments that link what has just been discussed with the next topic of conversation are
common in typical conversations, but are often omitted in the formal questioning of the court.
Questions often jump from one topic to another without the necessary introduction for children
to follow the conversation and switch frames of reference (34).

Children require transitional comments to signal a change of topic. For example, “Before,
we were talking about school. Now I want to ask you some questions about your mother.” The
cumulative effect of rapid switching of topics without proper introduction leaves children with
no cues about how or why the questions are being asked. Judges should ensure that children are
notified when topics change and have adequate transition time to avoid becoming disoriented. If
necessary, you should direct attorneys to slow down.

d. [§2.11] Nominalization

Use of nominalization is frequent in court, but confusing to young children. Nominalization
refers to the linguistic process of making an action (verb) into an object (noun). For example,
instead of saying “When Henry hit you . . .” the verb hit is referred to as “the hitting,” as in
“when the hitting occurred” (34, p 66). This is frequently used in cross-examination because it
avoids pairing the defendant’s name with the action and has the appearance of objectivity.

Although grammatically correct, this form is not developmentally appropriate for children.
Young children have not yet mastered this linguistic form and it is even difficult for adults to
interpret.

e. [§2.12] Yes/No Questions

Some long and complex questions contain multiple options, yet restrict answers to yes or
no, e.g., “Well, did he take hold of you and make you do anything? Did he grab hold of your
hand and do anything with your hand?” “No” (34, p 67). In such cases, it is impossible to know
what the child’s “No” refers to since the question includes multiple options. A child may answer
one part of the question and not realize that the answer is interpreted as applying to other parts as
well.

An adult witness may be able to explain that a compound question cannot be answered by a
simple “yes” or “no,” even if the attorney does not object, but you should consider intervening
with a child witness when the attorney has not objected. Often, yes/no questions can be reworded
to request multi-word responses. “Did he hit you?” can be rephrased as “What did he do with his
hands?” The goal is to elicit responses in the child’s own words. You can ask attorneys to
rephrase yes/no questions as more open-opened questions that begin with “what, who,
where . ..”

f. [§2.13] Repetitive Questioning

You should limit repetitive questions to young children. The use of repeated questions
asking for a yes or no response suggests to the child that his or her first answer was incorrect,
indicating the adult wants the child to change the answer (50-51). In controlled research studies,
children’s inconsistency and error rates increase when asked repeated questions (52). It is not
necessarily problematic, however, to repeat open-ended “wh” questions beginning with who,
what, where, when, why, or how (2, 52). Such questions ask for a multi-word response and
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researchers have not found detrimental results when these types of questions are repeated within
a conversation.

g. [§2.14] Suggestive Questioning

Although leading questions are generally not permitted during direct or redirect
examination (Evid C §767(a)), the court may permit leading questions to be asked of a child
under ten years of age in a sexual abuse or child neglect prosecution (Evid C §767(b)). Recent
research suggests, however, that questions that convey to young children the adult’s
interpretation of events are more likely to lead to reports of inaccurate information than those
that do not carry such an interpretation. In general, questions can be placed on a continuum from
non-leading and beneficial to highly suggestive and detrimental. At one end of the continuum are
specific questions that actually increase the completeness of children’s reports without
decreasing accuracy (“What did he do with his hands?”). At the other end of the continuum are
questions that merely ask children to confirm the questioner’s presumption (“When he hit you,
he used his hand, isn’t that true?”).

TIP: Courts should be cautious about permitting leading questions. The most useful
situations in which to permit leading questions are when the child has difficulty testifying
because of fear, shyness, embarrassment, and the like. It is recommended beginning with
nonleading questions and proceeding to leading questions if the child is not otherwise able
to testify. See Myers, Evidence in Child Abuse and Neglect Cases §6.9 (3d ed 1997).

The following three types of highly suggestive questions are responsible for the bulk of
false information reported in research studies as discussed in the section on children’s
suggestibility (42). Judges should require rephrasing of questions when the following types
occur.

(1) [§2.15] Tag Questions

Tag questions are really statements followed by requests for affirmation, making clear the
questioner’s beliefs (“He hurt you, didn’t he?” “It was John, wasn’t it?” You asked him to take
you, isn’t that true?”). These are easy to recognize because the request for verification is tagged
onto the end of the question. Tag questions disproportionately distort the answers of younger
children who may be afraid to contradict adults.

(2) [§2.16] Negative Term Insertion Questions

These question types are also statements looking for confirmation; they masquerade as
questions by virtue of the speaker inserting a negative term into the statement (e.g., “Didn’t he
hurt you?”). They increase error rates in the reports of young children.

(3) [§2.17] Suppositional Questions

Suppositional questions embed information into the question that is presumed by the
questioner without giving the child an opportunity to affirm or deny the presumption. For
example, “When John hurt you, was it morning or afternoon?” presumes the child was hurt and
by John without the child necessarily having ever said so previously. “When Bob took the
money, was your mother or father home?” presumes Bob took the money and backs the child
into a corner. The only way to offer an alternative explanation is to contradict the adult who is
often assumed to have superior knowledge of the incident by virtue of their status as an adult
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(42). Often, suppositional questions force the respondent to make a choice between two options
suggested by the questioner (“Did he hit you with his hand or with the club?”) In research
studies, young children make more errors in response to suppositional questions than to other
question types, highlighting the importance of asking rather than telling young children what
happened (42).

4. Content of Questions
a. [§2.18] Measurement in General

The content of an attorney’s question can be problematic when the answer requires
measuring skills the child has not yet developed. For example, asking a child who has not yet
learned about feet or inches, “How tall was he?” can lead children to try to answer the question
when they lack the necessary skill (36). Adults may then misinterpret their answers.

Young children may not have learned conventional systems for measuring time, distance, or
weight, i.e., in minutes, hours, months, years, inches, feet, or pounds. These are skills learned in
school over the course of the elementary years and are not fully mastered until pre-adolescence
For examples, see §§2.18-2.24.

(1) [§2.19] Timing of Events

Often, child witnesses are asked to place events in time so that a suspect’s alibi can be
investigated. They are asked to date the last or first time something happened or to judge which
of two events are most recent. Often they are asked to order events chronologically.

In general, our ability to remember when something occurred is quite poor (53). Memories
are not time-stamped (i.e., tagged with the date and time) and they are probably not stored
sequentially in order of occurrence. Still, there are numerous ways we extract temporal
information from memory. Often we can reconstruct the timing of a past event by remembering
the weather, the location, or who we were with when a given event occurred, or we may
remember that the event occurred near the time of some other event whose time is known.

As children discover time, they learn that time flows independently of their own subjective
experience (e.g., even though a boring half-hour activity feels like it takes longer than their
favorite half-hour television program, they take the same length of time). They learn the ordinal
numbers (first, second) and the sequencing vocabulary (then, later, next, finally) necessary to
indicate chronological order in describing a past event. It is not always a smooth process and
children may have many misconceptions along the way to mastery.

Often, children’s use of temporal terms may not be accurate. For example, a preschooler
may describe anything that has happened in the past as happening yesterday or state that
something that happened yesterday happened a long time ago.

(2) [§2.20] Telling Time

Telling time is typically part of the kindergarten through second grade curriculum. Some
children can read numbers at three and a half or four years of age. They may read the numbers on
a digital display but without understanding many of the critical dimensions of time. In one case,
a kindergartner was asked what time the accused entered the house and she responded that she
did not know, although when she was asked if she could tell time, she said “yes.” She was
unable, however, to read the face of the clock in the courtroom. It might seem to the trier of fact
that she is lying about her ability to tell time and possibly about the entire event. Although she
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could not tell clock time, her parents had taught her to read the numbers on a digital display to
“tell them the time.” Her interpretation was that she could, in fact, tell time.

TIP: If the child had been asked a more developmentally appropriate question, such as what
television program she was watching when the accused came in, she might have been able
to identify the show. The adults could have referred to the television guide to estimate the
time of the event. This type of alternative method for eliciting information often needs to be
considered with young children.

The earliest signs of true time telling emerge around age four and the related skills continue
to develop until age ten (54). The majority of children appear to be able to identify times on a
clock on the hour by six years of age, times to a five-minute interval by seven or eight years of
age, and times to the minute by eight to ten years of age (54). By third grade, most children can
distinguish a.m. from p.m. By fifth or sixth grade, children are accurate on almost all time
problems and can apply their considerable computational skills to time calculations (54).

(3) [§2.21] Estimating Numbers of Times

In cases of chronic and repeated abuse, it is very difficult for witnesses of any age to count
episodes without estimating. Before they enter school, many preschoolers know how to solve
addition problems, but they often count on their fingers, limiting problems to sums below ten. By
five to six years of age, children can use simple strategies to help them estimate. However, it is
not until fourth or fifth grade that children begin to estimate the way adults do (55).

An adult may be able to estimate that if the event happened each time the mother was away
at night school and she had classes twice a week for ten weeks, then it must have happened about
20 times. However, this mathematical reasoning process would be typical of an eight- to ten-
year-old, not a five-year-old. The younger child may be left trying to guess wildly in such a
situation. The child can, however, tell that the event occurred each time mother was away at
night school. The adults have to do the rest. This example requires the child to multiply. Simple
multiplication is usually taught in second grade (seven-, eight-year-olds) and multiplication
tables are memorized in third or fourth grade (eight-, nine-, ten-year-olds). Division begins in
third grade and continues to be learned in fourth and fifth grade (nine-, ten-year-olds).

Questions about how many times things happened must be monitored carefully. Even adults
would have great difficulty counting how many times in the past year they had sexual contact
with their partner, let alone how many times in the last three years. These types of questions are
frequently asked of alleged victims of sexual abuse. See §2.27 on children’s ability to count as it
affects estimating numbers of times.

b. People Issues
(1) [§2.22] Physical Appearance

Young children’s answers to questions about someone’s physical appearance (e.g., “What
did he look like?”) may be limited. One study found four- to seven-year-olds produced little
more than one piece of information about the person’s appearance in response (56). Such
answers underestimate children’s ability to provide descriptive information. Follow-up questions
(“What clothes was he wearing? What did his clothes look like?”) help, but many limitations,
like the ones listed below, will often make it difficult to obtain a good description of a person’s
appearance.
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Young children are not able to estimate a perpetrator’s age in years, height in inches, and
weight in pounds, because they do not understand age, height, and weight in this manner (36,
57). Not until ten to twelve years of age can children use conventional systems of measurement
to give reliable estimates of age, height, or weight. Even then, ten-year-olds can have difficulty
identifying an adult’s age or weight. However, information can often be obtained in other ways.
Children can give concrete pieces of information that give clues to the person’s age or weight
(e.g., white hair, wrinkles) that can help an adult reconstruct physical appearance. Still, in certain
situations, preschoolers tend to focus on one aspect of information at a time. They may think the
tallest person in the room is the oldest person. They may focus on height to indicate age and not
process information about hair color or wrinkles as indications of age. Thus, when they say
someone was old, a follow-up question must be asked to determine why they think the person
was old (e.g., “What makes you think he was 0ld?” “Did he have any hair?” “What color was his
hair?”). You should consider intervening when responses are not followed up or indicate
misunderstanding

Another difficulty is that young children may not understand that adults can change their
appearance (hair style and color, presence or absence of glasses, etc.) and may focus on the very
aspects that are most readily changed. There is often more than one possible explanation for
inconsistencies in details of physical descriptions.

(2) [§2.23] Ethnicity

It is unlikely that young children will spontaneously offer the person’s ethnicity. Children in
the three- to five-year age range do notice differences in skin color and other racial cues (57-59),
but it is not until somewhere between five and nine years of age that children begin to
spontaneously mention features characteristic of a person’s ethnicity or to label the person’s
ethnicity (60). When asked directly to label someone’s race or skin color, five- to seven-year-
olds’ words are often unhelpful. When asked to identify a Hispanic woman’s “race or skin
color,” some five- to seven-year-olds responded with comments like “Her skin was brownish
pink.” “She was kinda peach colored.”

(3) [§2.24] Behaviors

Often, witnesses are asked to try to explain someone else’s behavior. Such questions may
even be more frequent with children because their spontaneous explanations sound implausible
or contain gaps that create confusion. Young children’s descriptions are often fragmentary and
vague. (61). If asked open—ended questions, children progress from vague, global terms, like he’s
nice or he’s mean, to more differentiated descriptions explaining why someone is nice or mean
(e.g., “He wouldn’t help us”).

With age, children become better able to explain why people do what they do and why they
feel the way they feel. For example, an eight-year-old sibling of a physically abused child stated
of her sibling, “She used to yell and hit me after my dad hit her. But I don’t think she really hates
me; she just gets so mad and upset cause my dad hits her all the time.” Such explanations should
not be expected in the statements of younger children. Children who are five to seven years old
typically recount what people did (e.g., 62) and should not be expected to offer the kinds of
explanations of the causes of events and relations among events that children begin to be able to
do when they are in the eight- to ten-year-old range (63). By eight to ten years of age, children
are better able to infer others’ intentions and make sense of the sequence of interactions they
observe.
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(4) [§2.25] Kinship Relations

Questioning two- to four-year-olds about the identities of family members using kinship
terms can be confusing. As children begin to learn the meaning of kinship terms they may
overextend the terms’ true meaning and use it where it does not belong (54, 65). For example,
two-year-olds may assume that the label “daddy” refers to all men, not only men with children,
or not only their own father. There is some concern that this tendency could result in children
referring to perpetrators who are not their fathers by using the term daddy, thereby misleading
authorities (66). Moreover, when asked “If a new man came to live in a little girl’s house would
he become her daddy?” a three-year-old might agree that he would (66). This difficulty would be
characteristic of two- or three-year-olds, but not older children unless they are language delayed.

Another source of confusion is related to young children’s suggestibility. When asked more
than once, they may change their answers, despite knowing the person’s identity (66).
Sometimes the problem can be addressed by asking the child what name someone else (sibling,
teacher) calls the person in question (“What name does your teacher/mommy call this person?”)
or where the person lives. Many children, as young as three, know the first name of their
relatives.

A complete understanding of all kinship relations is not fully developed until about eight to
ten years of age.

In one case, an attorney was trying to establish where an event took place and who was
present. Since the event ostensibly took place at the paternal grandmother’s sister’s house, very
complicated kinship relations were involved. Consider the interchange:

Attorney: “When you were at your grandma’s house with your daddy, whose mamma is your
grandma?”

Child: “Grandma Ann” (gives grandma’s name)

Attorney: “Is she your daddy’s mamma?” Child: “Huh?” (doesn’t understand the question)
Attorney: “Is she your daddy’s mamma?” (Leading question requiring only a nod)

Child: “Daddy’s mamma” (repeats the end of the sentence; common response when
communicating with children fails)

Attorney: “Is grandma daddy’s mother?” (Requires only a nod to force the adult to stop this
line of questioning)

Child: “She has a boyfriend, two boyfriends” (irrelevant response)

This four-year-old appears to be unable to identify her grandmother who was allegedly
present at the time. However, the name Grandma Ann is like the name Mary Jo. Knowing the
name that grandma is called by does not imply a child can imagine that daddy was once a baby
and he had a mother, just like she does, and that this older woman is that person. This requires
the mental operation of reversibility, the ability to change direction of thought. For example, a
child this age knows she has a sister, but may not realize she is a sister to her sister. Inquiries
about kinship with children under ten must be carefully monitored and names should be
substituted for kinship terms wherever possible.

c. Objects and Events
(1) [§2.26] Colors of Objects

Sometimes children are asked to provide the colors of automobiles, clothing, or other
objects. This can be a risky enterprise with two- to three-year-olds because they may use color
names inconsistently, often becoming fixated on a single color or applying color names
haphazardly (67). Although very young children can visually discriminate most shades of color
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(matching and categorizing color swatches accurately) less than 50 percent of two- to three-year-
olds correctly apply basic color names (red, yellow, green, blue) (68). Three quarters of four-
year-olds use primary color names accurately, but they are unlikely to know the names for more
obscure colors such as chartreuse, mauve, or tan.

(2) [§2.27] Counting Objects and Events

Child witnesses are often asked how many times something happened, how many people
were present, how many minutes went by, how many actions occurred, or how many times
something was said. These questions require counting of objects, events, actions, and utterances.
Consider the following example. A four-year-old made several consistent out-of-court
statements, but contradicted herself during the courtroom examination excerpted below:

Attorney: “How many times did daddy do this to you?”

Jenny: (raises both hands, fingers spread widely)

Attorney: “Ten times?”

Jenny: (raises 2 fingers)

Attorney: “Are you saying it was two times?

Jenny: “Five times” (aloud)

Attorney: “Which is it, 10, 2, or 57” (in a frustrated voice)

The court: “Can you count to 10 for me?” (stopping the interchange to test whether the child
can count)

Jenny: “1-2-3-4-5-6-7-8-9-10” (proudly)

It appeared that Jenny could count, but she did not know how many times the event
occurred, diminishing her credibility. However, for very young children, counting numbers can
be like reciting words in a song. It does not imply they understand the underlying number
concepts and can actually count events in time. Children learn to count as a rote activity very
early.

The easiest things for children to count are physically present, visually accessible objects
like the number of crayons on the table. Within certain constraints, children as young as two and
a half years have been reported to count concrete objects (55). Children learn to count more
abstract things, like sounds, actions, thoughts, or properties later. Counting skills continue to
increase as the child gets older.

The problem with asking children to count events in time is that events do not possess
discrete boundaries like objects. The beginning and the end of the event are often not specified in
the question and it is difficult for children to figure out what it is that they are supposed to be
counting. If a child is asked, “How many times did your daddy do this to you?” it requires the
child to devise the units to be counted. The term “this” is a vague reference to some previously
mentioned activity. Instead, the adult should specify the unit to be counted (i.e., the specific
physical activity). It is best to describe a picture of the activity, specifying the beginning and end
of the incident to be counted (“How many times did he hit you with the belt?” “How many times
were you and Robert together naked?”). Often, the court will have to be satisfied with children
saying “a lot” or “a little,” “once” or “more than once.”

To be on the safe side, questioners should avoid any demands that suggest to young children
under five or six years of age to provide a number. For example, when four-year-old Allejandra
was asked how many uncles were at the family reunion, her response was “a hundred.” When
asked to name them, she gave the name of aunts, cousins, and siblings as well. She was using the
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word “uncle” to refer to any relative and the term “a hundred” to mean a lot, probably more than
she could count.
See also discussion in §2.21 on estimating the number of times that something happened.

d. [§2.28] Abstract Reasoning

Questions that require child witnesses to do complex, abstract reasoning often obscure the
fact-finding process. Children are not aware of their own limitations and may try to reason out
something by trial and error that can only be solved with more complex reasoning skills (69).
Preschoolers reason on the basis of what they see. Requests that involve other types of reasoning,
such as hypotheticals, lead children to try to answer questions they are incapable of answering.

An example of a question involving complex reasoning is, “If he had gone to the store that
night, then how could he have been at your house?” If-then statements may require hypothetical-
deductive reasoning skills not present until early adolescence. They may involve abstractions and
the ability to consider alternative solutions, and simultaneously to predict alternative outcomes.
These skills are mastered gradually.

e. [§2.29] Perspective

Although three- and four-year-olds can sometimes see another person’s point of view quite
accurately, it is not until the age of seven or eight that children have a fully developed ability to
view the world from another’s perspective accurately and consistently (44). Children gradually
develop the ability to infer what other people are intending, thinking, feeling, and perceiving.
Consequently, young children have difficulty answering questions about what another person
might have been intending. Questions such as “Why didn’t you run away when he shut the
windows and closed the doors?” require a young child to draw inferences about someone else’s
intentions. Children may end up contradicting themselves, not because they are lying, but
because they are stretching to try to explain something they do not understand.

f. [§2.30] Comparisons With Past Statements

At times, witnesses are asked to compare current testimony with out-of-court statements,
recall a statement and hold it in mind, then compare the current statements to past ones for
consistencies and inconsistencies, and finally generate and evaluate possible reasons for
discrepancies, all of which require great mental effort and concentration. This is often beyond the
ability of young children with limited attention spans, who reason on the basis of what they see
in the here and now and who have not yet developed hypothetical-deductive reasoning skills.

Very often, a child is asked to explain inconsistencies between statements made when he or
she was at a much earlier stage of development and current testimony. The child is asked why he
or she is revealing something now that was not revealed previously. At the earlier stage, the child
may not have had the skill required to answer the question, but may have developed the capacity
by the time of the testimony. At ten, a child may be able to reason back to the event to determine
the season, month, or day of the week an event occurred, something the child was unable to do at
the time of the first questioning when he or she was six years old.

TIP: You should consider interrupting questioning that undermines children’s self-esteem
and causes unnecessary confusion when they are asked to explain something that is clearly
beyond their developmental stage, although you may not prohibit defense counsel from
bringing out inconsistencies.
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dg. [§2.31] Recalling Quotations

Asking young children to recall quotations of their own or of others may elicit confused
answers. Children do not remember what was said as well as they remember something they
experienced or observed (70). Preschoolers particularly may find it difficult to think and talk
about the mental processes of thinking and talking. If children’s responses appear confused in
such situations, you should consider intervening.

In addition, a child may be confused if what he or she said in response to a question in one
context is used in another context to verify or rephrase evidence. The child is being asked to
comment not on what happened, but on what was said about what happened. The child is being
asked to comment about both remembering when evidence was given and the content of the
evidence. When a child is asked two questions under the guise of one question, the two questions
must be disentangled for the child to be able to answer.

An example from a transcript is, “Do you remember telling the court just before lunch that
you had your tracksuit pants on when you sat on [the perpetrator’s] lap; do you remember that or
not?” “No.” Does the child’s response refer to whether she remembers when she said the
comment (before lunch) or whether she had her pants on or off? In this case, she was saying,
“No, I said I had my tracksuit pants off.” When children are restricted to yes/no answers and
questions can be interpreted in more than one way, children may not have the ability to recognize
when adult listeners have misinterpreted their responses. This requires taking the listener’s
perspective. You should carefully monitor requests for children to compare quotations or past
statements for misunderstandings.

h. [§2.32] “Wh” Questions

Much of language is learned in a specific sequence that is relatively constant among
English-speaking children. They learn “Wh” questions in the following order: what, who, where,
when, why, how, and whose (46, 71). This implies that the earliest forms learned are the easiest
ones for the child to use and understand. “Who,” “what,” and “where” questions are the first
learned because this is the kind of concrete information they understand—agents, objects, and
locations.

In contrast, “when” questions are more difficult because young children do not yet
understand time concepts adequately. “Why” questions may not be mastered until kindergarten
or first grade. “Why” questions require an understanding of causality. They also tend to take on a
confusing negative connotation because they are frequently used to reprimand children (e.g.,
“Why did you do that?”).

“How” can also be confusing because young children think of “how” in the very concrete,
physical, mechanical sense of actions. Preschoolers reason on the basis of what they see. They
will typically try to answer a “how” question by describing a series of movements they have
seen. Trying to explain how people have acted and why things have happened may be equally
difficult tasks for young children. Although children’s responses to “what, where, who”
questions are generally accurate, you should pay careful attention to young children’s (under
seven years of age) answers to “why, when, and how” questions.
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IIl. LISTENING TO TESTIMONY/INTERPRETING CHILDREN’S ANSWERS

A. [§2.33] CHILDREN’S ASSUMPTIONS

There are times when confusion in children’s testimony stems from the assumptions young
children make. They may assume that the adults view things as they do because they have
trouble taking another’s perspective. In fact, they may believe that the adult has the same
thoughts about the event or that adults are privy to knowledge only the child knows. For
example, children may believe that the attorney already knows who was present and where an
event took place. When asked, “Was your mother there?” a child may answer, “Of course.”

Young children may also assume that adults already know the answers to the questions they
are asking. Children assume adults have a superior knowledge base. In school, teachers
frequently know the answers and test the child’s knowledge (42). Preschoolers do not yet
understand the necessity of perception when attributing knowledge. They often make inaccurate
assumptions about who knows what. They can be surprised when a defense attorney they have
never met knows information they perceived to have been provided confidentially to others in a
pretrial interview. They can be frustrated and angry when they have to answer the same
questions that they have already answered in previous interviews with the same attorney or that
they have just answered on direct examination. If children appear confused in this regard, judges
should consider explaining that the answers have to be repeated for the record, the judge, and the

jury.
B. [§2.34] CHILDREN’S LOGIC

Adults are often baffled by a few unbelievable comments that tend to invalidate the rest of
what a child may have to offer. Children try to make sense of unfamiliar experiences using the
limited knowledge and vocabulary, and flawed logic available to them at an immature stage of
development. In one case, a young child described that the suspect put a “balloon on his penis—a
hotdog balloon” (Elliott, personal communication). Children’s testimony is replete with similar,
age-appropriate attempts to describe unfamiliar objects for which they have no label, like
condoms, likening them to something familiar.

Unbelievable comments can occur because children reason from one idea to another without
logically connecting them. They may generalize in ways that seem illogical as they go about
creating explanations for what they observe (69). For example, they may assume that two events
observed closely together in time are causally related, e.g., “I have not had my nap yet, so it isn’t
afternoon yet.” A well-known example is the child who says, “The train went by because the dog
barked” rather than understanding that the dog barked because the train went by. The child is
mistaken about the “causal relation” not about the existence of the train or the dog. These
misunderstandings are not fantasies or lies, but have a logic of their own. Adults must be careful
to avoid assuming that the child understands or responds in the same way adults do.

Requiring children to respond with either yes or no can be a dangerous practice because one
cannot be certain that the child has in fact answered the intended question. However, with a few
simple follow-up questions (e.g., “What makes you think s0?”), many miscommunications can
be avoided.

C. [§2.35] FANTASY-LIKE RESPONSES

There are times when a child’s answer can be easily interpreted by adults to reflect fantasy
instead of reality. Sometimes the problem is due to the vocabulary used by the child as in the
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interchange below. Such instances illustrate that follow-up questions to fantasy-like responses
are critical.

A: “What else did you play?”

: “We played with monsters.”

: “There were monsters in the room with you? What kind?”

: “Ugly.”

: “Ugly monsters...0.K...Did you play on the bed or how did it go?”
: “We sat in the chair and the monsters sat on our laps. We put them right here on our thighs
and talked to them.”

A: “What kind of monsters were they?”

C: “They were puppet monsters.”

A: “Oh. They were puppets—like dolls?”

C: “Yeah.”

ok dek de

If this exchange had been terminated too soon, the adult could have been left with the
impression that the child was inventing the incident.

Putting miscommunications aside, there is some evidence to suggest that the presence of
fantastic elements should not necessarily undermine a child’s credibility (72). For some children
it may be easier to say they were molested by a monster than to reveal the name of someone they
love or someone who threatened them not to tell.

There are also developments in children’s understanding of causality that contribute to
fantasy-like statements. Young children, three to four years of age, engage in magical thinking,
creating, or accepting highly illogical explanations for events. Often this takes the form of a child
believing that inanimate objects have animate characteristics (e.g., if you cut a piece of thread or
a strand of hair, the thread and hair experience pain) (69). Such invalid reasoning does not
necessarily render the rest of a child’s testimony inaccurate or irrelevant. The child’s stage of
reasoning should be considered in determining the credibility of the child’s testimony.

D. [§2.36] CHILDREN’S SEXUAL KNOWLEDGE AND FANTASY

Much of the concern that children may testify to sexual fantasies rather than real life
experiences originated with classical Freudian theory. This notion has fallen from prominence in
current theories of child development (73). There is little evidence to suggest a substantial risk of
detailed false reports of sexual abuse (e.g., genital and oral penetration) based solely on
children’s sexual fantasy life.

Even though young children are capable of intentionally lying and misstating reality, studies
show that they have limited knowledge of adult sexual behavior from which to invent detailed
descriptions. While a minority of preschoolers may be familiar with the idea of genital
penetration for the purpose of reproduction, knowledge of oral and anal sex as well as details
related to orgasm (pace of breathing) and ejaculation (taste of semen) should be entirely
unfamiliar. Unless young children have been personally or vicariously exposed to adult sexual
activity, they do not possess the knowledge to fabricate detailed and believable descriptions of
such activity from fantasy alone.

Often their descriptions sound implausible as they go about trying to make sense of the
world around them and create explanations of what they observe. For example, in one case a
child described semen as tasting like orange juice. However, in response to follow-up questions
(“What makes you think it tasted like orange juice?”), he explained it was because they both
taste a little sweet and sour at the same time. His credibility was restored. As in this instance, a
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number of adult assumptions about children’s fantasies turn out to be a function not of children’s
lies, but of adult failures to bridge the gap between the world of the child and the adult world.
For further discussion of evaluating children’s honesty in the context of determining
competency, see §§4.2—4.11.

E. [§2.37] CHILDREN’S MEMORIES

How well do children remember and report their experiences? On the one hand, infants and
preschoolers demonstrate remarkable memory abilities over long periods of time. On the other
hand, very young children’s memory abilities are still far below adult levels of competence. As
children grow, their memory abilities improve dramatically. Unfortunately, there is no simple
formula to determine at what age a witness’s memory is sufficient for testimony. The reliability
of an individual child’s memory for a specific event is difficult to predict (2-3, 42, 74). There are
a number of relevant factors, including the child’s age, stage of language and cognitive
development, the type of event to be recalled, the atmosphere in which questioning occurs (e.g.,
intimidating versus supportive), and the types of questions asked, as discussed below:

Some limitations on young children’s memories are a function of the child’s stage of brain
development and cognitive functioning. While it is true that infants and toddlers have surprising
memories for personally experienced events over long periods of time, children who are
nonverbal at the time of the event, usually under two years of age, are unlikely to ever be able to
give a narrative account of events that occurred prior to the acquisition of language (e.g., 4, 75).
Once children are verbal, usually around two and a half to three years of age, there is a
qualitative shift in ability to retain and report accurate memories over long delays (4), although
forgetting is a normal process (76).

By three years of age, children can recall accurate details of both stressful and mundane
events for several years (2, 75, 77). Still, children may find it more difficult to remember in
detail after long delays all that they were able to remember soon after the event (76, 78-79).
Without suggestive questions or coaching, the errors that creep into their reports over time tend
to be a matter of confusing details of similar experiences when the event to be recalled is not
very distinctive or personally meaningful. Three- to five-year-olds can have the memory ability
needed to testify when asked simple, direct questions in a neutral or supportive atmosphere about
distinctive, personally meaningful events (2, 33).

Nevertheless, in the three- to five-year-old range, there remain significant deficiencies. As
children grow out of this age range, their testimony improves. The vocabulary needed to describe
a memory verbally improves, so less of what is stored in memory is omitted from verbal
testimony (80-81). Skill at narrating an event independently improves over time and the
description becomes less fragmented and is decreasingly driven by the adult’s questions (82). As
children’s knowledge bases expand and reasoning skills develop, a child’s ability to make sense
of the experience as it takes place also improves (3). This allows for a richer, more detailed
initial representation of the event in memory, facilitating more accurate inferences and changing
the types of cues needed to elicit details later. Last but certainly not least, older children have the
ability to generate and deploy the kinds of retrieval strategies (memory jogging techniques) used
regularly by adults to search their memories efficiently, exhaustively, and systematically (83).
Hence, older children are more likely to notice, make sense of, and store more information of
forensic relevance at the time the event is experienced, increasing the amount available for later
retrieval. Moreover, older children’s narrative accounts become more organized, coherent, and
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detailed with greater maintenance of chronological order as they retrieve details with greater
independence.

The incompleteness of children’s memory reports is not only a function of an immature
memory process. Sometimes incompleteness is related to the child’s lack of motivation. Adult
pressure to recant, fear of humiliation, fear of reprisal, or fear of angering a loved one can lead to
inadequate or sparse testimony. Or, sometimes children’s difficulty in reporting details is related
to the characteristics of the event to be recalled. Certain facts are just easier to recall than others.
Central actions and salient details of personally meaningful events are easier to recall than
peripheral details of less distinctive, less meaningful events. Traumatic and other negative
events, such as sexual assault, that children witness or experience in early childhood can also be
retained (although like all memories they are likely to fade over time), and even two-year-olds
can communicate parts of these memories to others (84). However, researchers have not proven
that stressful events are recalled with greater or lesser accuracy than other memories.

At other times, the legal system itself exacerbates the problem. Continuances and delays
increase the amount of forgetting over time. There are distractions in the courtroom that interfere
with the child’s ability to concentrate sufficient mental resources on the multi-dimensional task
of retrieving details. Fear of strangers and misunderstanding of the incomprehensible, invisible
rules of evidence can diminish children’s reports. The types of questions posed in pretrial and
trial interrogation, such as repeated suggestive or incomprehensible questions, can also degrade
the quality of the child’s testimony, as discussed in §§2.8-2.17.

Generally, human memory performance is a complex, dynamic process. Children bring both
strengths and weaknesses to the witness stand in terms of their abilities to remember and report
their experiences. Overall, children’s reports are less detailed than adults. Although, even young
children occasionally outperform adults, reporting details that go unnoticed by adults. Of
significance in the forensic context is the fact that as children get older they are better able to cue
themselves independently to report forensically relevant information and are less in need of
direction by adult questions to retrieve and report, and less in need of an optimal environment to
function at their highest level of ability, free from distractions and fears.

Conversely, younger children still benefit from prompts or specific questions to tell all they
know. These questions guide children to search their memories more thoroughly and
systematically, cue them to activate additional aspects or dimensions of a memory, and make
known the kind of information and level of detail relevant to the court or the investigation. The
specific questions that children benefit from need not be highly suggestive (85). They can direct
children’s attention to a particular topic of interest to the court, usually one that the child might
not have realized was relevant, such as the participants (“Who was there? What did the person
look like? What was the person’s name? What did the person say?”) or the setting (“What was
the weather like that night?”) or ask the child to elaborate on a previously mentioned topic (“Tell
me more about the time when....You said a lady was there. What was she doing?”). These
questions often begin with a “what, who, where, when, how, which, or why,” require multi-word
responses, and do not presume information or suggest an answer. Specific questions may
encourage children to elaborate further about details in question but rely on information already
provided by the child (“You said John was there. Was he in the bedroom with you? Was anyone
else there? Who else? Was it raining that night?”). It can be appropriate to ask these types of
questions that require yes or no for an answer but the questioner should not insert information
gleaned from other sources.
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Of course, some types of specific questions are highly suggestive, stating the adult’s view
and merely asking the child to affirm the adult’s presumptions (“It was John that hurt you,
wasn’t it?””). Children’s vulnerability to suggestive questions is discussed in §2.14 and suggestive
question types to be avoided are discussed in §§2.14-2.17.

F. [§2.38] CHILDREN’S SUGGESTIBILITY

The argument is sometimes made that an interviewer can mislead a child into making false
allegations of abuse by asking leading questions; in some cases, this argument may have merit.
Studies suggest that young children, especially those in the three- to five-year-old range, can be
particularly vulnerable to suggestive interviewing (17). There is a legitimate concern that a
young child’s courtroom testimony may become a blend of initial memories and information
suggested by interviewers or parents in repeated pretrial interviews.

Whether a particular child will be suggestible in a specific instance depends on the child’s
age, importance of the event to the child, whether the suggested information is central or
peripheral, and the timing and type of suggestive technique employed (42). Questioning
techniques must be scrutinized closely before concluding that a child’s testimony in a particular
case has been tainted. Children are not uniformly more suggestible than adults, but there are at
least three factors that make them more vulnerable.

First, young children usually store more information in memory than is reported in
spontaneous accounts and in their responses to open-ended probes, such as, “What happened?”
(86-87). Follow-up questions may be necessary to elicit everything stored in memory (e.g., 88
89). If follow-up questions are suggestive and misleading, children’s reports may be distorted.
See §3.50 on children’s memories for additional discussion.

Second, young children trust that the adult’s knowledge base is superior to their own (90).
When adults convey their presumptions to children, either inadvertently or intentionally, young
children are more likely to defer to the adult’s rendition. Preschoolers are often confused about
how people come to know things. They may not realize that if the child was present at the event
in question and the adult was not, the child may in fact possess the superior knowledge base.

Preschoolers assume adult superiority by virtue of the adult’s status in the world. Studies
suggest preschoolers are more suggestible when asked the same memory questions by adults
than when asked by older children (91). Moreover, teachers and parents frequently ask questions
to which they already know the answers as a test of the child’s knowledge.

Studies of suggestibility indicate that when adult questioners create an accusatory context
(e.g., referring to suspects as bad people who did bad things), deferential young children can be
swayed and their testimony tainted (92). Similarly, in studies in which interviewers have been
given inaccurate information about the event in question before the interview), they tend to ask
more suggestive, misleading questions, interject information that the child had not yet
volunteered, and ask fewer open-ended questions that require multi-word responses, resulting in
distortion of children’s reports in comparison to interviewers without preconceived inaccurate
knowledge (93).

Third, sometimes individuals of all ages acquiesce to a suggestive question and
subsequently accept the false information as true and incorporate it into subsequent reports of the
event (94). This danger is raised if the individual cannot distinguish between memory of the
original event and memory of the suggestive questions. This problem is particularly acute with
three-year-olds who can have great difficulty identifying the source of their own beliefs (95).
Fortunately, by five years of age, children show a strong ability to identify the correct source of
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their knowledge on simple tasks (95); however, if researchers make the discrimination tasks
difficult and complex, even the brightest five-year-old may have trouble (96). Certain suggestive
techniques capitalize on children’s “source monitoring” difficulties and are especially dangerous
when used in combination with each other (97). These are thought to include:

» Assisting children to visualize details when they have already stated they cannot
remember,

Asking them to pretend after they deny knowledge,
o Peer pressure, implying that other children have told you something happened,

Presenting false physical evidence,

Selective reinforcement, and
« Consistently repeating certain types of misinformation over a protracted time period.

In the field, decisions about whether to use particular interview techniques require
professionals to weigh the potential risks and benefits of the alternative techniques available to
them at the time (98). Such balancing is particularly complex with preschoolers whose
spontaneous recall is too sparse for immediate decisions. Merely asking what happened of a
three-year-old may yield little or no useful information about the risk of physical danger if the
child is returned to a potentially abusive environment. Moving to more and more specific
questions may suggest details to impressionable and deferential young children. Yet, children
develop quickly and the developmental differences between three- and five-year-olds and
between these preschoolers and older children are dramatic.

Although the discussion thus far has focused on suggestive investigative techniques that
might be used out of ignorance or desperation but not malevolence, adults’ intentional efforts to
implant false memories, coach, and pressure young children are of even greater concern. Even
adults can be led to report fictitious events from their childhood (99). Studies of preschoolers
suggest that their deference toward adults and their developmental immaturities in social,
emotional, and cognitive functioning make them more vulnerable to the influence of strong adult
pressure (93). Research regarding a school age child’s ability to resist coercion remains
incomplete and mixed. However, there is some research to suggest that for school age children
and adults, plausible false events are more likely to be successfully implanted into subsequent
memory than implausible false events (100). Moreover, significant differences between school
age children and adults are found when implanted events are plausible, such as familiar ones
about which children have prior knowledge (e.g., getting lost in a mall), rather than unique,
unfamiliar, and implausible events like sexual abuse (100).
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.  CRIMINAL COURT CASES

A. [§3.1] CHECKLIST: MODIFYING THE SETTING AND PROCESS

You are authorized to facilitate the questioning of the child witness at the preliminary
examination and trial of a sexual abuse prosecution. To accommodate the child witness, you

may:
« Order proceedings closed to the public. Pen C §868.7 (preliminary hearing); Pen C
§859.1 (any aspect of the criminal proceeding). See §§3.4, 3.5.
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* Permit a continuance of the preliminary hearing to allow for the special needs of the
young child. Pen C §861.5; see §3.9.

* Permit a support person to accompany the child. Pen C §868.5; see §3.2.

¢ Order the preliminary hearing testimony of child under 15 to be videotaped so that it may
be preserved for trial if necessary. Pen C §1346; see §3.8.

» Maintain a separate room for children within a reasonable distance from the courthouse
to enable them to speak freely of experiences that are the subject of judicial proceedings
when they do testify. Pen C §868.6; see §3.9.

* Order use of two-way, closed-circuit television to communicate the testimony of a child
victim of sexual abuse who is 13 years old or younger. Pen C §1347; see §3.7.

+ Appoint separate counsel for the child witness in certain situations. See Pen C §288(d);
see §3.3.

« Do whatever is necessary to prevent psychological harm to the child in a child sexual
abuse prosecution. Pen C §288(d).

» Accommodate the child by giving frequent breaks and limiting taking of testimony to
normal school hours. Pen C §868.8; see §3.9.

« Grant protective orders under Pen C §136.2 if there is good cause to believe that a child
victim or witness is likely to be harmed, intimidated, or dissuaded. You may also prohibit
any party enjoined under Pen C §136.2 from taking any action to obtain the address or
location of a protected party or a protected party’s family or caretakers. Pen C §136.3.

« Keep the victim or witness’s address or telephone number from the defendant or his or
her family members. See Pen C §1054.2.

B. [§3.2] SUPPORT PERSONS AND OTHERS ENTITLED TO BE PRESENT

A child victim of sexual abuse who is a prosecuting witness is entitled to the attendance of
up to two persons of the child’s own choosing or support during the child’s testimony. Pen C
§868.5(a). Children are often frightened when parents are excluded (14, 24, 29). One of these
support persons may be a witness at the preliminary hearing, trial, or juvenile court proceeding.
Pen C §868.5(a). The support persons may not be members of the press as described in Evid C
§1070 unless they are related to the child as a parent, guardian, or sibling, and are not permitted
to make notes during the proceeding. Pen C §868.5(a). If a requested support person is also a
prosecuting witness, the prosecution must show that that person’s attendance is both required by
the child for support and will be helpful to the child. Pen C §868.5(b). The presence of a support
person does not impair the defendant’s right to confrontation. People v Johns (1997) 56 CA4th
550, 553, 65 CR2d 434.

You must admonish the support persons not to influence or prompt the witness in any way
and in a juvenile delinquency court proceeding, you must inform the support persons that the
proceedings are confidential,. Pen C §868.5(b). You may order a support person removed from
the courtroom if you believe that person is influencing or prompting the child witness. Pen C
§868.5(b).

There is a split of opinion as to whether a prosecuting witness who seeks to be accompanied
by a support person under Pen C § 868.5(a) must make a showing of need. See People v Adams
(1993) 19 CA4th 412, 444, 23 CR2d 512 (the prosecution must make such a showing as required
by Coy v Towa (1988) 487 US 1012, 1021, 108 S Ct 2798, 101 L Ed 2d 857). But see People v



§3.3 Bench Handbook: The Child Victim Witness 40

Lord (1994) 30 CA4th 1718, 1722-1723, 36 CR2d 453 (questioning the validity of this
requirement). In any event, the presence of a support person does not automatically rob a
defendant of dignity, bolster the child witness’s testimony, or deprive the defendant of a fair trial
(see discussion in 18). People v Adams, supra, 19 CA4th at 436—437.

The judge must grant the request unless the defense shows, or the court notices on its own,
that the support person’s attendance during the child’s testimony would pose a substantial risk of
influencing the content of that testimony. Pen C §868.5(b). In order to challenge the use of a
support person, the defendant must show how the use of a support person at trial under Pen C
§868.5 has a damaging effect on the defendant’s presumption of innocence. People v Adams,
supra, 19 CA4th at 437.

In cases in which the use of support persons might unfairly influence the jury’s
determination of the prosecuting witness’s credibility, you should explore on the record the need
for the procedure and the viability of other alternatives. People v Patten (1992) 9 CA4th 1718,
1733, 12 CR2d 284 (support person was also a prosecuting witness). Some actions that the court
might take are to admonish the jury to disregard the presence of the support person or to curtail
any unnecessary actions by the support person that might influence the witness or the jury.
People v Patten, supra, 19 CA4th at 1732.

When support persons are involved, the order of testimony is very important. The testimony
of a prosecuting witness who is also a support person must be presented before that of the child,
and the child must be excluded from the courtroom during that testimony. Pen C §868.5(c).
However, one court has held that a support person who is a prosecuting witness may be recalled
after the testimony of the child witness has begun when the prosecution, acting in good faith, had
failed to discover evidence until after the child had begun to testify and the recall is based on that
new evidence. People v Redondo (1988) 203 CA3d 647, 654, 250 CR 46. If the support person’s
testimony is given before the establishment of the corpus delicti, and if the corpus delicti is not
later established by the child’s testimony, the court may strike the evidence from the record
either on its own or on a defense motion to strike. Pen C §868.5(c).

If there are two support persons, only one may accompany the child to the witness stand,
although the other may remain in the courtroom during the child’s testimony. Pen C §868.5(a).
The statute does not specify where the support person may sit during the child’s testimony, but in
People v Kabonic (1986) 177 CA3d 487, 497, 223 CR 41, the court approved the trial judge’s
decision to permit the young witness to sit on her mother’s lap while testifying.

C. [§3.3] APPOINTMENT OF ATTORNEY FOR CHILD

Ordinarily in criminal prosecutions the court does not appoint an attorney for the child
witness. Penal Code §288(d), which requires the court to consider the needs of the child victim in
a prosecution based on Pen C §288 (lewd and lascivious act with child) or §288.5 (engaging in
three or more acts of substantial sexual conduct) and to do whatever is necessary to prevent
psychological harm to the child, was used by the court in People v Pitts (1990) 223 CA3d 606,
869, 273 CR 757, to permit appointment of counsel for child witnesses. The Pitts court held that
the attorney’s role must be carefully delineated following a full hearing in which the prosecution,
defense, and proposed counsel participate.

D. [§3.4] CLOSING THE COURTROOM

During the preliminary examination in a prosecution for sexual abuse of a child, you may,
on the prosecutor’s motion, close the examination to the public. Pen C §868.7. The public may
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be excluded when testimony before the general public would be likely to cause serious
psychological harm to the child witness and there are no viable alternatives available for
preventing the harm, such as videotaping the child’s deposition or communicating the child’s tes-
timony to the courtroom by means of closed-circuit television. Pen C §868.7(a)(1).

There are two reasons why some child victims of sexual abuse may be at risk of serious
psychological harm if required to testify at an open preliminary examination: (1) stress of
describing intimate details in front of strangers, as well as defendant’s family and friends, and (2)
stress resulting from the knowledge that intimate details will be disseminated to the public.
Eversole v Superior Court (1983) 148 CA3d 188, 200, 195 CR 816. This procedure would only
prevent psychological harm from the former reason because, under Pen C §868.7, a transcript of
the testimony of the minor witness must be made available to the public soon after the hearing.
Therefore, closure would not prevent intimate details from reaching the public. Eversole v
Superior Court, supra.

You may grant a motion under Pen C §868.7 to close the courtroom only on a finding that
serious psychological harm would be caused by testifying in the presence of the public and that
there is no available alternative, such as videotaping or use of closed-circuit television. 148
CA3d at 200. However, it has been suggested that, even if you find closure to be desirable and
no alternatives to be available, the order for closure should be as narrowly drawn as possible. 148
CA3d 201 nl11 (noting that, when it is shown that the child would suffer psychological distress
because of the presence of defendant’s family, the order should be drawn to exclude only the
members of defendant’s family).

In ruling on motions to close hearings, courts must balance the constitutional rights of
defendants, the public, and the press to open hearings against the needs of child witnesses. See
US Const amend VI (accused has right to public trial); Richmond Newspapers, Inc. v Virginia
(1980) 448 US 555, 573, 100 S Ct 2814, 65 L Ed 2d 973 (public and press have constitutional
right of access to criminal trials). While the protection of victims of sex crimes from trauma and
embarrassment may justify barring the media from certain aspects of criminal proceedings (see
Globe Newspaper Co. v Superior Court (1982) 457 US 596, 607, 102 S Ct 2613, 73 L Ed 2d
248), generally “a presumption of openness inheres in the very nature of a criminal trial”
(Richmond Newspapers, Inc., supra). This qualified right of access of the public and press
extends to preliminary hearings. Press-Enterprise Co. v Superior Court (1986) 478 US 1, 13,
106 S Ct2735,92 LEd 2d 1.

Because of these constitutional considerations, many judges proceed with caution before
granting a motion under Pen C §868.7. Moreover, assuming that the media and the public have
the same interests to protect in opposing the closure of preliminary hearings at the prosecutor’s
request as they do in opposing requests to close the hearing for protection of the defendant,
courts presumably must provide notice to the media of the request for closure and must hold a
bifurcated hearing (the second part in camera) when a motion is made under Pen C §868.7. See
Telegram Tribune, Inc. v Municipal Court (1985) 166 CA3d 1072, 1077, 213 CR 7 (procedures
to follow in notifying media when closure motion is made).

On either party’s motion, the preliminary hearing judge must exclude actual or potential
witnesses from the preliminary hearing (Pen C §867) and may exclude the public at the request
of the defendant if certain conditions have been met (Pen C §868). Under Pen C §868, family
members of the victim may be present unless the defendant can show that their attendance may
jeopardize the defendant’s right to a fair and impartial trial or will pose a risk of affecting the
victim’s testimony or that of other witnesses.
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Penal Code §859.1 provides for closure of the courtroom in any criminal proceeding, not
just a preliminary hearing when the defendant has been charged with any of the sex offenses
listed in Pen C §868.8 on a child under the age of 16 years. The court may close the courtroom
on the motion of the prosecuting attorney when closure has been sought during the child’s
testimony or during the course of testimony relating to the child in order to protect the child’s
reputation. In determining whether the hearing should be closed, the judge should consider the
age of the child, the nature and seriousness of the offense, the likelihood of opprobrium because
of the status of the victim, and whether there is an overriding public interest in having an open
hearing. Pen C §859.1(b). You should also consider the child’s history of past psychiatric
disorder (e.g., anxiety disorder, depression), examples of the child’s inability to cope in the past
(e.g., suicide attempts), the likelihood that current psychiatric symptoms will be exacerbated
(e.g., flashbacks, anxiety reactions, suicidal thoughts), and availability of parental support.
However, in closing any criminal proceeding, constitutional considerations apply. See Globe
Newspaper Co. v Superior Court, supra, 457 US at 607 (because of first amendment right of
public and press to open trial, closure must be shown to be as narrowly tailored as is necessary to
needs of minor victim); Eversole v Superior Court, supra, 148 CA3d at 200 (requiring that
closure order be drawn as narrowly as possible). For discussion of closure of preliminary
hearings, see California Judges Benchguide 92: Felony Preliminary Hearings §§92.49-92.52
and 92.55-92.58 (Cal CJER 2001).

E. [§3.5] REMOVAL OF SPECTATORS

Under Pen C §686.2, the court may order the removal of a spectator who is intimidating a
witness. The court may take this step only if it finds all of the following by clear and convincing
evidence that:

* The spectator is actually engaged in intimidation,

» The presence of the spectator is preventing the witness from giving full and complete
testimony, and

* Removal of the spectator is the only reasonable means of ensuring that the witness can
testify fully and completely.

F. [§3.6] CONDUCTING EXAMINATION IN CHAMBERS

Although you are authorized to take certain steps for the comfort of the child witness (see
discussion in §§1.8—1.20), permitting a child to testify in chambers outside the presence of the
defendant would generally violate the defendant’s right to confrontation in a criminal case. See,
e.g., Coy v Iowa (1988) 487 US 1012, 1021, 108 S Ct 2798, 101 L Ed 2d 857 (there must be
face-to-face confrontation between witness and defendant during the trial). However, holding a
competency hearing in chambers outside the presence of defendant is permissible, because the
child witness will testify later in court and be subject to full and complete cross-examination.
Kentucky v Stincer (1987) 482 US 730, 740, 107 S Ct 2658, 96 L Ed 2d 631. See §3.19 for
discussion in the context of juvenile cases.

G. [§3.7] USE OF CLOSED-CIRCUIT TELEVISION

On either its own motion or the motion of the prosecutor, the judge may order that the
testimony of a child victim of sexual abuse, 13 years old or younger, be taken in another location
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out of the presence of the judge, jury, defendant, and attorneys. See Pen C §1347(b). This is an
unusual procedure to be used selectively when the facts and circumstances indicate its
appropriateness. Pen C §1347(a). In fact, this procedure has rarely been used in California courts.

The testimony would be communicated to the courtroom by means of closed-circuit
television that would accurately communicate the image of the child to the judge, jury,
defendant, and attorneys. Pen C §1347(b)(3). To use this procedure, the child’s testimony must
involve a recitation of the facts of an alleged sexual offense. Pen C §1347(b)(1). In addition, the
court must find that the child is unavailable as a witness because of clear and convincing
evidence of threats, the use of a firearm or infliction of great bodily injury during the crime, or
conduct of the defendant or attorney during the procedure that prevents the child witness from
continuing. Pen C §1347(b)(2). Refusal to testify by itself does not provide grounds for a finding
of unavailability. Pen C §1347(b).

To permit the use of this procedure, you must consider the child’s age, the child’s
relationship with the defendant, any disability the child may have, and the nature of the charged
acts. Pen C §1347(b).

When the court grants such a motion, the examination must be under oath and the defendant
must be able to see and hear the child witness. Pen C §1347(i). The cost of examination by
closed-circuit television is borne by the court. Pen C §1347(k

The United States Supreme Court has upheld testimony by closed-circuit television in
Maryland v Craig (1990) 497 US 836, 110 S Ct 3157, 111 L Ed 2d 66. In that case, the
Maryland statute permitted testimony by a child witness by one-way, closed-circuit television
(the defendant could see the child witness but the child could not see the defendant). The court
held that the state was able to show that its interest in protecting the child witness from the
trauma of testifying in front of the defendant was a compelling one, particularly when the trauma
would have impaired the child’s ability to communicate. 497 US at 857.

The court held, moreover, that because the child witness testified under oath, was subject to
full cross-examination, and was able to be observed by the defendant, the jury, and the judge, the
essence of effective confrontation was preserved. 497 US at 857. However, the court held that,
before such a procedure may be used, the trial court must find that the emotional distress that the
child would suffer by having to testify without the closed-circuit television would be more than
mere reluctance to testify, nervousness, or excitement. 497 US at 856. Although the Supreme
Court did not specify what level of emotional distress was necessary, it did state that the
Maryland statute (specifying “serious emotional distress such that the child cannot reasonably
communicate”) met constitutional standards. 497 US at 856. In a case involving an adult witness,
the court erred in failing to hold an evidentiary hearing on the need for this special protection
before using a one-way glass during testimony. People v Murphy (2003) 107 CA4th 1150,
1157-1158, 132 CR2d 688.

As mentioned previously, judges should consider the vulnerability of the individual child by
taking into consideration (a) current or past emotional disturbance and the possibility that
testifying will exacerbate or hasten the return of serious symptoms, such as suicidal
thoughts/behavior, disordered thinking, anxiety attacks, flashbacks, etc., (b) past history of self-
destructive and maladaptive patterns of coping with stress, such as running away, self-mutilation,
substance abuse, violent behavior, (c) the likelihood that testifying will thwart recovery from
psychiatric disorder, such as post-traumatic stress disorder, (d) the child’s fear of defendant, ()
maternal support of child testifying, and (f) the need to testify multiple times.
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There is some research to indicate that for children who are at risk for stress from legal
involvement, protective measures like closed-circuit testimony may be especially important (8-
10, 13—-14). However, there is also evidence that this technique may reduce children’s credibility
in the juror’s eyes. See Myers, Evidence in Child Abuse and Neglect Cases §6.34 (3d ed 1997).
Despite this, it may be the only reasonable and fair way of obtaining the testimony of a
frightened and vulnerable child.

H. [§3.8] USE OF VIDEOTAPE

In addition to testimony by closed-circuit television, the prosecution may apply for an order
to videotape the preliminary hearing testimony of a child victim of sexual abuse who is 15 years
of age or less or is developmentally disabled. Pen C §1346(a). Stenographic preservation of the
testimony must be made in addition to the videotape. Pen C §1346(a).

The application for the order must be in writing and made three days before the preliminary
hearing. Pen C §1346(b). If the application is made properly and is received in a timely manner,
the magistrate must order that the child’s preliminary hearing testimony be videotaped. Pen C
§1346(c). The videotape must be transmitted to the clerk of the court in which the case is
pending. Pen C §1346(c).

The videotape may then be used as preserved former testimony under Evid C §1291 if, at
the time of trial, the trial court judge finds that the victim is unavailable because further
testimony would cause the victim emotional trauma. Pen C §1346(d); see Evid C §240 and
discussion of prior recorded testimony in §4.18. The videotape must be available to the
prosecutor, defense counsel, and defendant for viewing during normal business hours, but
subject to a protective order to safeguard the victim’s privacy. Pen C §1346(f). The tape must be
destroyed five years after entry of judgment, but not until final entry of any judgment on appeal.
Pen C §1346(g).

Although any videotape made under these provisions will be subject to a protective order
issued to protect the victim, the transcript of the preliminary examination must nevertheless be
issued to the public under Pen C §868.7(b), requiring that in any case where public access to the
courtroom has been restricted, a transcript must be made available to the public as soon as
possible. Pen C §1346(e). Judges should warn attorneys to ensure that experts or others do not
use copies of videotapes of child witnesses for other purposes.

l.  [§3.9] SCHEDULING AND COURTROOM CONFIGURATION CHANGES

Judges should facilitate timely and speedy management of cases. For example, when a child
is the victim of a crime or is a material witness, the trial must be commenced within 30 days after
arraignment unless the case is continued on a finding of good cause. See Pen C §1048(b).
Empirical studies show that protracted cases have adverse effects on young children, impairing
their ability to recover from the trauma of the situation or the courtroom aftermath (8, 11, 14, 29,
31). In evaluating requests for continuances and delays from either prosecutor or defense
counsel, you should ensure that time from arraignment or disposition is minimized.

A judge may lessen the trauma to a child witness or a dependent person by careful
scheduling. Although ordinarily a defendant is entitled to have the preliminary examination
completed in one session (Pen C §861), you may postpone the preliminary examination for one
court day so that the special physical, mental, or emotional needs of the dependent person or the
child witness who is ten years old or younger may be accommodated. Pen C §861.5. In granting
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such a continuance, you must admonish both the prosecution and defense against coaching the
witness before the next appearance in the preliminary hearing. Pen C §861.5.

When the prosecuting attorney has another trial, preliminary hearing, or motion to suppress
and the case involves Pen C §11165.1 (reporting requirements for sexual abuse or assault) or Pen
C §11165.6 (child abuse or neglect), this may constitute good cause to continue a preliminary
hearing for up to three court days. Pen C §859b. Similarly, a trial may be continued for up to ten
court days when the prosecutor has the same conflicts listed above in a situation also involving
Pen C §11165.1 or 11165.6. Pen C §1050(g)(2).

Other ways in which you may accommodate the child witness in a criminal prosecution for
specified sexual offenses against a child under the age of 11 are:

e Permit the child witness reasonable periods of relief from examination and cross-
examination. Pen C §868.8(a).

 Limit the taking of the child’s testimony to normal school hours unless there is good
cause to take the testimony during non-school hours. Pen C §868.8(d).

 Remove the judicial robe if you feel that formal attire is intimidating. Pen C §868.8(b).

* Relocate parties, witnesses, support people, and court personnel within the courtroom for
a more comfortable environment for the child witness. Pen C §868.8(c).

However, in relocating people within the courtroom, you should be careful to avoid a
violation of the defendant’s right to confrontation. An arrangement in which the five-year-old
witness in the preliminary hearing of a sexual abuse case sat in the witness chair, the defendant
was seated in front of and to the side of the bench, the judge was seated in the jury box, and the
courtroom was cleared was held to violate the defendant’s right to confrontation. Herbert v
Superior Court (1981) 117 CA3d 661, 671, 172 CR 850. The judge made these changes because
the child was initially reluctant to testify and was thought to be disturbed by the presence of the
defendant and the large number of people in the courtroom. 117 CA3d at 664. To ease the
situation, the judge had placed the child witness in a location where she and the defendant would
not be able to see each other, but where the defendant could hear the witness’s testimony. See
also Coy v Iowa (1988) 487 US 1012, 1021, 108 S Ct 2798, 101 L Ed 2d 857 (placement of
child witnesses behind screen during testimony violated defendant’s right to confrontation when
defendant could only dimly see witnesses, and witnesses’ sight of the defendant was entirely
blocked). See §§4.56—4.60, generally, on defendant’s right to confrontation vis-a-vis the child
witness.

In addition to possible changes in the courtroom configuration for the benefit of the child
witness, counties are encouraged to provide multipurpose rooms for the use of children under the
age of 16. Pen C §868.6.

Finally, as an additional tool for judges in dealing with the child witness, Pen C §288(d)
requires you to consider the needs of the child victim in a prosecution based on Pen C §288
(lewd and lascivious act with child) or §288.5 (engaging in three or more acts of substantial
sexual conduct) and to do whatever is necessary to prevent psychological harm to the child.

IIl. JUVENILE COURT CASES

A. [§3.10] CHECKLIST: MODIFYING THE SETTING AND PROCESS

To accommodate the child witness, the court may:
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* Order proceedings closed to the public. Welf & I C §§346, 676(b); see §3.16.

 Permit a court-appointed special advocate (CASA) to accompany the child as a guardian
ad litem under the Child Abuse Prevention and Treatment Act (CAPTA). See Welf &I C
§8§326.5, 675; Cal Rules of Ct 1438(b)(3). See also Cal Rules of Ct 1424 (recruitment,
duties, etc. of CASAs). The court may also appoint a CASA for a child who has an
attorney. Cal Rules of Ct 1438(f)(4); see §§3.11, 3.15.

» Permit the child to testify in chambers out of the parents’ presence in juvenile court
dependency hearing. Welf & I C §§350(b), 366.26(h)(3); see §3.19.

+ Maintain a separate room for children within a reasonable distance from the courthouse
to enable them to speak freely of experiences that are the subject of judicial proceedings
when they do testify. Pen C §868.6.

» Appoint separate counsel for the child. Welf & I C §317 (dependency cases); see
§§3.12-3.15.

In addition, from the time a Welf & I C §300 petition is filed until juvenile court jurisdiction
is terminated, any interested person may advise the court of information relevant to the child’s
interests or rights. Cal Rules of Ct 1438(g). If the child’s attorney or a CASA acting as a CAPTA
guardian ad litem learns of any such interest or right, he or she must notify the court immediately
and seek directions on appropriate procedures. Cal Rules of Ct 1438(g)(2).

If the court determines that further action is necessary to protect the child’s rights or
interests, it can (Cal Rules of Ct 1438(g)(3)):

» Refer the matter for investigation and require a follow-up report,
+ Authorize and/or direct the child’s counsel to take a particular action,

 Appoint a guardian ad litem for the child (this person may be a CASA, appointed as a
CAPTA guardian ad litem, or a person who will act only if it is appropriate to initiate
action), or

« Take any other action to protect the child or protect or pursue the child’s interests.

A court may refuse to permit a child to testify if it determines that such testimony would
cause psychological injury and the potential detriment from testifying would outweigh the
benefit. In re Jennifer J. (1992) 8 CA4th 1080, 1086, 10 CR2d 813, distinguishing In re Amy M.
(1991) 232 CA3d 849, 283 CR 788, in which the child’s testimony could have assisted in
resolving a disputed issue. Although no statute or case specifically authorizes a court to exclude
a child’s testimony in order to avoid psychological harm, the court nevertheless has such power
based on the overriding objective of the dependency hearing—to preserve and promote the best
interests of the child. In re Jennifer J., supra, 8 CA4th at 1089. In addition, the court has the
inherent authority to take steps necessary to facilitate the child’s testimony. In re Amber S.
(1993) 15 CA4th 1260, 1266—1267, 19 CR2d 404 (court had inherent authority to use both in-
chambers testimony and closed-circuit television).

Generally, in juvenile dependency cases, Welf & I C §350 provides that uncontested
proceedings must be conducted in an informal, nonadversarial manner (Welf & I C §350(a)), that
all proceedings be handled with a view to expeditious and effective determination of the present
condition and future welfare of the child, and that the testimony of the child may be taken in
chambers outside the presence of the parents (Welf & I C §350(b)). In juvenile delinquency



47 Criminal, Juvenile, and Family Court Cases §3.12

cases, Welf & I C §680 also provides that proceedings will be conducted in an informal,
nonadversarial manner. See §3.19 for a discussion of conducting the examination of the child
witness in chambers.

B. [§3.11] SUPPORT PERSONS AND OTHERS ENTITLED TO BE PRESENT

In juvenile dependency proceedings, a support person may be a court-appointed special
advocate (CASA) as defined by Welf & I C §§100-109. In addition, a child may be supported by
a guardian ad litem in civil litigation (CCP §§372-373) and in juvenile court proceedings (Welf
& 1C §326.5).

In juvenile delinquency proceedings, a prosecuting witness may be accompanied by up to
two family members as support persons. Welf & I C §675(a).

In addition to support persons, juvenile court judges may admit the child’s present or
previous custodians as de facto parents and give them standing to participate in disposition and
subsequent dependency hearings. Cal Rules of Ct 1412(e) (sufficient showing required). The de
facto parents may (1) be present at the hearing, (2) be represented by retained or appointed
counsel, and (3) present evidence. Cal Rules of Ct 1412(e). In addition, on a sufficient showing,
the child’s relatives may be present at the hearing and address the court. Cal Rules of Ct 1412(f).

C. APPOINTMENT OF REPRESENTATIVE FOR CHILD

1. [§3.12] Appointment of Counsel

Dependency. You must appoint counsel for the child unless you find that the child would
not benefit from the appointment. Welf & I C §317(c); Cal Rules of Ct 1438(b). To find that the
child would not benefit from counsel, you must find all of the following (Cal Rules of Ct

1438(b)(1)):
o The child understands the nature of the proceedings;

* The child can communicate with the court, other counsel, other parties, and the social
workers and other professionals involved in the case, and can advocate effectively for
him or herself; and

» Under the circumstances, there would be no benefit to the child from having counsel
appointed.

If you find that the child would not benefit from counsel, you must state reasons on the
record for that finding on each criterion (Welf & I C §317(c); Cal Rules of Ct 1438(b)(2)), and
you must appoint a CASA to serve as the CAPTA guardian ad litem. Cal Rules of Ct 1438(b)(3).

You may appoint a single attorney to represent a group of siblings involved in the same
dependency proceeding, unless an actual conflict of interest exists or is reasonably likely to arise.
Cal Rules of Ct 1438(c). When appointing counsel, you must determine whether to appoint
independent counsel. You may appoint the district attorney, public defender, or other member of
the bar, as long as that attorney does not represent a party or an agency whose interests conflict
with those of the child. Welf & I C §317(c). A prosecutor who represented the child in a
dependency case, however, may not appear on behalf of the state in a juvenile court hearing
based on a petition that alleges that the same child comes within Welf & I C §602. Welf & 1 C
§318. '
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Delinquency. In delinquency cases under Welf & I C §601 or §602, you must appoint
counsel for any child who appears without counsel, unless the child knowingly and intelligently
waives the right to counsel. Welf & I C §§634, 317(c); Cal Rules of Ct 1412(h)(2)(A).

2. [§3.13] Duties of Attorney

Dependency. The duties of the child’s attorney are to represent the child’s legal interests at
all dependency hearings. Welf & I C §317(d)—(e). The attorney must advocate for the protection,
safety, and physical and emotional well-being of the child. Welf & I C §317(c). The role of the
child’s counsel is not merely to express the wishes of the child if orders consistent with those
wishes would endanger the child. In re Alexis W. (1999) 71 CA4th 28, 36, 83 CR2d 488.
Because the child’s attorney has an obligation to represent the child’s interests, the attorney may
have to present a position to the court that runs counter to both the parents’ and the petitioning
agency’s position. See Allen M. v Superior Court (1992) 6 CA4th 1069, 1075, 8 CR2d 259
(child’s counsel may properly request that petition not be dismissed despite agreement between
DSS and parents regarding dismissal).

The attorney must meet regularly with his or her client regardless of the child’s age and
ability to communicate and be able to establish a valid attorney-client relationship: he or she
must work with the other attorneys and the court to resolve disputed aspects of the case. Cal
Rules of Ct 1438(d)(4). Because counsel for children must interview their clients to ascertain
their wishes, the judge may generally assume that the attorney who advocates for a certain
disposition had previously consulted the child regarding that disposition. See In re Jesse B.
(1992) 8 CA4th 845, 853, 10 CR2d 516.

The attorney represents the child’s legal interests and is not required to assume the
responsibilities of a social worker. Welf & I C §317(e); Cal Rules of Ct 1438(d)(4); see also
Welf & I C §280 (duties of social worker). However, in assessing how to handle the litigation,
the child’s attorney, as well as the social worker, CASA, or guardian ad litem, must be notified
of changes in the child’s life, including changes in placement. See In re Robert A. (1992) 4
CA4th 174, 192, 5 CR2d 438.

Delinquency. The duties of the child’s attorney are (1) to defend the child against the
allegations in all petitions filed in delinquency proceedings and (2) to advocate, within the
framework of the delinquency proceedings, that the child receive care, treatment, and guidance
consistent with his or her best interest. Cal Rules of Ct 1479(b). But the attorney is not required
to assume the responsibilities of a probation officer, social worker, parent, or guardian, nor to
provide nonlegal serives or to represent the child in any nondelinquency proceedings. Cal Rules
of Ct 1479(d).

3. [§3.14] Invoking Privileges

Either the child or the child’s counsel may invoke a privilege, such as the psychotherapist-
patient privilege, and if the child invokes it, counsel may not waive it; but if counsel invokes it,
the child may waive it. Welf & I C §317(f). If the child is neither old nor mature enough, counsel
is the holder of the privileges. Welf & I C §317(f).

Notwithstanding Welf & I C §317(f), the juvenile court may order a child’s therapist to
disclose limited information regarding the issues being addressed by the child in therapy and the
general progress being made. In this way, the court can ensure the dual purpose of therapy in
dependency cases—to treat the child and to provide the court and the Department of Social
Services with information necessary to make reasoned recommendations and decisions regarding
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the child’s welfare—is satisfied. See In re Kristine W. (2001) 94 CA4th 521, 527-528, 114
CR2d 369 and In re Mark L. (2001) 94 CA4th 573, 584, 114 CR2d 499.

4. [§3.15] Appointment of Guardian ad Litem

A guardian ad litem (GAL) must be appointed for the child in all cases in which a
dependency petition is filed based on abuse or neglect of the child. See Welf & I C §326.5; see
also In re Josiah Z. (2005) 36 C4th 664, 679-680, 31 CR3d 472. If the court does not appoint the
child’s counsel to serve in the additional role of the GAL counsel, it must appoint a court-
appointed special advocate (CASA) to serve as the CAPTA guardian ad litem. Welf & I C
§326.5; Cal Rules of Ct 1438(b)(3). See also Cal Rules of Ct 1424 (recruitment, duties, etc., of
CASAs). The court may also appoint a CASA for a child who has an attorney. Cal Rules of Ct
1438(f)(4).

D. [§3.16] CLOSING THE COURTROOM AND RESTRICTING ACCESS

Juvenile court dependency hearings are closed to the public unless a parent or guardian
requests otherwise and the child concerning whom a petition has been filed has also requested
otherwise or has consented to the parent’s or guardian’s request. Welf & I C §346. You may also
admit any person who has a direct and legitimate interest in the case or the court’s work. Welf &
I C §346. See also Welf & I C §345 (juvenile cases are confidential and no person on trial,
awaiting trial, or accused of a crime may attend except as a witness unless that person is the
child’s parent, guardian, or relative). In a dependency proceeding, the court may not condition
press attendance on restricting the press from investigating and publishing information that it
lawfully obtained. San Bernardino County Dep't of Pub. Social Servs. v Superior Court (1991)
232 CA3d 188, 206207, 283 CR 332.

Except when a Welf & I C §602 petition is filed because of an alleged serious or violent
offense listed in Welf & I C §676(a), juvenile court delinquency hearings are closed to the public
unless the child concerning whom a petition has been filed or a parent or guardian requests
otherwise. Welf & I C §676(a). You may also admit any persons who have a direct and
legitimate interest in the case or the court’s work. Welf & I C §676(a). See also Welf & 1 C §675
(no person on trial, awaiting trial, or accused of crime may attend except as a witness unless that
person is a parent, guardian, or relative of the child).

However, in certain situations, juvenile delinquency hearings are required to be open to the
public. For example, the parent, guardian, or other person having control of the child has a right
to an open hearing if the complaint charges a violation of Educ C §48293 (penalties against
parents for child’s truancy). Welf & I C §700.2. More importantly, when certain violent or
serious crimes are involved, the public must be admitted to the delinquency hearing. Welf & I C
§676(a); Tribune Newspapers West, Inc. v Superior Court (1985) 172 CA3d 443, 451, 218 CR
505 (unless child can show likelihood of substantial prejudice to the right to receive fair and
impartial trial, fitness hearings should be open). See also Cheyenne K. v Superior Court (1989)
208 CA3d 331, 336, 256 CR 68 (public may attend hearing concerning child’s competency to
stand trial when child has committed one of the serious offenses listed in Welf & I C §676). The
press is entitled to print the name and a likeness of the juvenile offender. KGTV Channel 10 v
Superior Court (1994) 26 CA4th 1673, 1683-1685, 32 CR2d 181.

There is an exception to open hearings for serious offenses when the petition alleges that the
child committed certain crimes such as rape or sodomy with force or violence. Welf & 1 C
§676(b). In such an instance, the entire hearing may be closed on the victim’s motion. Welf & I
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C §676(b)(1). The hearing must also be closed during the testimony of a child victim witness
who is under 16 years of age. Welf & I C §676(b)(2).

1. [§3.17] Excluding Spectators

When a child witness expresses fear of a parent or guardian, that person may be excluded
while the witness is testifying if that person’s attorney is present during the child’s testimony and
has a chance to cross-examine the child. See In re Tanya P. (1981) 120 CA3d 66, 69, 174 CR
533. See also In re Mary S. (1986) 186 CA3d 414, 417, 230 CR 726, in which the court held that
the children’s testimony outside both parents’ presence was proper when the children had
expressed that they would be afraid and unable to testify fully in their parents’ presence and
when the father’s right of confrontation was protected by his attorney’s cross-examination of the
children. See §§4.56—4.60 for discussion of right of confrontation. The Mary S. court also held
that expert testimony is unnecessary to establish the children’s need to testify outside of their
parents’ presence; the young witnesses’ fear could be established by their own testimony. 186
CA3d at 422.

2. [§3.18] Press and Public Access to Records

Under Welf & I C §827(a), the juvenile court has discretion to determine which members of
the press may have access to juvenile court records. In re Keisha T. (1995) 38 CA4th 220, 238-
239, 44 CR2d 220. The court controls these records regardless of whether the minor had
previously been declared a dependent or ward of the juvenile court. In re Elijah S. (2005) 125
CA4th 1532, 1546-1547, 24 CR3d 16. The court may also restrain parties to the proceedings
from disseminating confidential juvenile court information. In re Tiffany G. (1994) 29 CA4th
443, 452,35 CR2d 8.

In balancing the best interests of the children against the interests of the public, the court
must conduct an in camera hearing to determine which material should be disclosed. In re Keisha
T., supra, 38 CA4th at 239. When determining the extent of disclosure, the court should consider
the factors set out in Cal Rules of Ct 1423(b). 38 CA4th at 240. The procedure for determining
access to juvenile court records is as follows:

(1) The petitioner applies for disclosure using Judicial Council form JV-570 and showing
good cause. See In re Keisha T., supra, 38 CA4th at 240; Cal Rules of Ct 1423(c).

(2) The court may grant or deny the petition with no hearing if it determines no further
action is required. See Cal Rules of Ct 1423(e).

(3) If the court needs more information, the petitioner must provide reasons for disclosure
and describe the records and their relevance.

(4) Copies of the petition are given to children and other interested parties. See Cal Rules
of Ct 1423(d).

(5) If the court sets a hearing, it must provide notice and opportunity to be heard to all
interested parties. In re Keisha T., supra.

(6) At the hearing, the court must review the records in camera and ensure that all claims of
privilege are asserted. See Cal Rules of Ct 1423(e).

(7) The court makes appropriate orders concerning which part of the records are to be
disclosed; it identifies information to be disclosed (partial disclosure may be appropriate),
protective orders, and the procedure for access. Cal Rules of Ct 1423(e); In re Keisha T., supra,
38 CA4th at 240-241.
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The parties must stipulate to a judge pro tem if the in-camera hearing is conducted by such a
person. 38 CA4th at 241.

E. [§3.19] CONDUCTING EXAMINATION IN CHAMBERS

In dependency proceedings, Welf & I C §350(b) and Cal Rules of Ct 1412(c) permit
examination in chambers outside the presence of the parents or guardians, but in the presence of
parents’ attorneys, if any one of the following conditions exists:

« The court determines that testimony in chambers is necessary to ensure truthful
testimony. Welf & I C §350(b)(1); Cal Rules of Ct 1412(c)(1).

 The child is likely to be intimidated in the more formal courtroom setting. Welf & I C
§350(b)(2); Cal Rules of Ct 1412(c)(2).

* The child is frightened to testify in front of the parent or parents. Welf & I C §350(b)(3);
Cal Rules of Ct 1412(c)(3).

TIP: Although some children may want to “only tell the judge,” the better practice is not to
acquiesce to this request and to have a court reporter and attorneys present. Allowing the
child to only tell the judge supports the idea of “keeping secrets,” which occurs frequently
in dependency cases. You want to make the child as comfortable as possible and examine
the child in chambers as appropriate, but do keep a reporter and the attorneys in the room.

The same factors apply in determining whether to take the child’s testimony in chambers
outside the presence of the parents or guardians in a selection and implementation hearing. Welf
& 1 C §366.26(h)(3). In determining whether there is a basis for the child’s in-chambers
testimony, the court may consider the petitioner’s report or the offers of proof. Cal Rules of Ct
1412(c)(3).

After testimony in chambers, the parents or guardians may choose to have the court reporter
read back the child’s testimony or have the testimony summarized by their own counsel. Welf &
I C §350(b); see Cal Rules of Ct 1412(c)(3).

In In re Katrina L. (1988) 200 CA3d 1288, 1298, 247 CR 754, the court of appeal held that
it was proper for the child to testify in chambers outside of her father’s presence at a jurisdiction
hearing even though the request for examination in chambers did not come from the child herself
but from the Department of Social Services, which stated that the child would likely be
intimidated in a courtroom setting. Because counsel for all parties were present, the child’s
testimony was transcribed, and the father had an opportunity to discuss the testimony with his
counsel, the requirements of Welf & I C §350 were met.

A court may permit the child to testify in chambers even when the child does not expressly
state a fear of testifying in open court. In re Katrina L., supra, 200 CA3d at 1297-1298
(requirements of Welf & I C §350 were otherwise met).

Counsel for the parent or guardian must be present during in-chambers testimony. It may be
prejudicial error for the court to question the child in chambers with only a reporter present even
when the parent appears to have acquiesced to the procedure. See In re Laura H. (1992) 8 CA4th
1689, 1697, 11 CR2d 285. Disagreeing with In re Laura H. is In re Jamie R. (2001) 90 CA4th
766, 771, 109 CR2d 123, which held that a parent who keeps silent and otherwise acquiesces to
the questioning of the child in chambers without counsel waives the statutory right to have
counsel at the in-chambers proceeding (Welf & I C §366.26 hearing). In In re Amber S. (1993)
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15 CA4th 1260, 1266-1267, 19 CR2d 404, the court upheld the procedure by which even the
judge viewed the in-chambers testimony via closed-circuit television.

When a child testifies in chambers, the court must first administer an oath to the child or
obtain a satisfactory promise from the child to tell the truth. See In re Heather H. (1988) 200
CA3d 91, 95-97, 246 CR 38 (failure to administer oath rendered testimony inadmissible). See
discussion in §4.11.

In juvenile court proceedings for selecting and implementing a permanent plan, the court
must consider the child’s wishes and act in the child’s best interests. Welf & I C §366.26(h)(1).
The court need not take evidence concerning the child’s wishes, however, if the child is too
young to understand the situation or express him or herself. In re Juan H. (1992) 11 CA4th 169,
172-173, 13 CR2d 716.

The court may permit examination in chambers outside the presence of the parents or
guardians if necessary to ensure truthful testimony, if the child is likely to be intimidated by a
formal courtroom setting, or if the child is afraid to testify in front of the parents or guardians.
Welf & I C §366.26(h)(3)(A), (C). The parent or guardians must be represented by counsel who
must be present during the testimony. Welf & I C §366.26(h)(3). After testimony in chambers,
the parents or guardians may choose to have the court reporter read back the child’s testimony or
have the testimony summarized by their own counsel. Welf & I C §366.26(h)(3)(B).

TIP: Because chambers may feel extremely crowded for a child, some judges conduct “in-
chambers” proceedings in the courtroom without the parents. In this situation, you may
come down from the bench to listen to the child’s testimony. Before doing so, however, it
may be advisable to check with the case worker, child’s attorney, and/or CASA
representative. The child may have been previously introduced to the standard courtroom
setting and may feel uncomfortable or threatened with the less formal approach. Different
approaches work in different situations.

F. [§3.20] SCHEDULING CHANGES

Dependency cases must be granted precedence on the court’s calendar (Welf & I C §345)
and no continuance may be granted that is not in the best interest of the child (Welf & 1 C
§352(a)). No continuance may be granted without a showing of good cause; stipulation between
counsel, convenience of the parties, or a pending family law proceeding or criminal prosecution
does not constitute good cause. Welf & I C §352(a). For requirements for detention or initial
hearings, see Welf & I C §352(b) and Cal Rules of Ct 1442(f) (hearings must be held within 30
days for nondetained cases and 15 days for detained cases). Delinquency jurisdictional hearings
are also to be held expeditiously. Welf & I C §657 (within 15 days if the child is detained in
custody; otherwise 30 days).

In In re Katrina L. (1988) 200 CA3d 1288, 1295, 247 CR 754, the court held that a parent
accused of abuse should not be granted a continuance in a dependency proceeding pending the
outcome of his criminal trial because Welf & I C §352(a) does not consider such a situation to
constitute good cause and because Welf & I C §355.1(f) provides that a parent’s testimony in a
dependency proceeding is not admissible in any other proceeding. Chronic court congestion also
does not constitute good cause for continuing a hearing. Dependency cases demand priority. See,
e.g., Jeff M. v Superior Court (1997) 56 CA4th 1238, 1242-1243, 66 CR2d 343 (after more than
a year from the filing of the petition, jurisdiction hearing had still not been completed).
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. [§3.21] FAMILY LAW CASES

In a family law case, you may order proceedings closed to the public and press when you
consider closure necessary in the interests of justice. Fam C §214. You may also appoint separate
counsel for the child (Fam C §§3114, 3150-3153; see §3.24) and should also consider using
some of the measures outlined in §§1.16-1.20.

In child custody cases, children may need to be questioned either as a percipient witness of
fact or to determine the child’s needs for custody planning. If the child is old enough to have
formed an intelligent preference as to custody, the court must consider the child’s wishes. Fam C
§3042(a). If the court does consider the child’s wishes, it must control the questioning of the
child so as to protect the child’s best interests, and may even prohibit calling the child as a
witness and provide an alternative means for learning the child’s wishes. Fam C §3042(b).

When the child is questioned as a percipient witness of fact, his or her comments might be
sought to prove fitness of a parent. When questioning the child about his or her needs for custody
planning, the purpose of questioning is to determine the child’s needs in the context of
reorganizing family functioning. In either case, judges are often hesitant to involve a child in this
type of courtroom proceeding, and recommend proceeding cautiously. For example, a court of
appeal has found that it is well within a family court’s discretion to decline to personally
interview a five-year-old child under Fam C §3042 because it is doubtful that such a young child
could realistically determine his or her own best interest. See Marriage of Slayton & Biggums-
Slayton (2001) 86 CA4th 653, 659, 103 CR2d 545.

A. [§3.22] TESTIMONY IN CHAMBERS

In family law proceedings, you may hear the testimony of children in closed proceedings in
chambers. See, e.g., Marriage of Okum (1987) 195 CA3d 176, 180, 240 CR 258 (court used Evid
C §765 to justify questioning outside parent’s presence in acrimonious proceedings; court
reporter was instructed not to transcribe notes of chambers proceedings); In re Marriage of
Rosson (1986) 178 CA3d 1094, 1100, 224 CR 250, disapproved on other grounds in In re
Marriage of Burgess (1996) 13 C4th 25, 51 CR2d 444. In Rosson, Justice King stated (178
CA3d at 1100 n5):

We approve of the in chambers procedure to minimize the exposure of the children to the
adversary process and to avoid to the greatest extent possible placing the children in a position
of having to choose between their parents.

In fact, many judges will not permit the child witness in a custody proceeding to be
examined in open court on the witness stand. See Edwards, The Relationship of Family and
Juvenile Courts in Child Abuse Cases, 27 Santa Clara L Rev 220 (1987).

Before terminating parental rights in family court, the court must hold a hearing in
chambers to determine the child’s wishes if the child is ten years old or older. Fam C §7891.
Failure to hold such a hearing is cause for reversal. See Adoption of Jacob C. (1994) 25 CA4th
617, 626, 30 CR2d 591. An in chambers hearing may be used to take the testimony of a child of
any age outside the presence of the parent or guardian if the following conditions are met (Fam C
§7892(a)).

+ The parents are represented by counsel and counsel is present, and

o The court determines that testimony in chambers is necessary to ensure truthful
testimony, or
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* The child is likely to be intimidated by a formal courtroom setting, or
* The child is afraid to testify in front of the parents.

The presence of these conditions must be established by clear and convincing evidence.
Fam C §7892(c).

TIP: Some judges believe it is advisable to create a record on the issue of whether and
where a child should testify by asking a family law evaluator to testify concerning the
following issues:
o Whether it would benefit the court to question the child.
o Whether it would benefit the child to be questioned by the judge.
o Whether there are drawbacks to questioning the child.
o Whether a given child should testify at all and, if so, whether testifying is best
done in chambers or in open court.
o Whether a child should be allowed to watch the trial.

This type of questioning builds a record to assist you in making the best decision regarding
handling of the case.

B. [§3.23] CONDUCTING INTERVIEWS WITH CHILDREN

In some cases, the attorneys will permit you to speak to the child in their absence and
without a reporter. You should proceed with extreme caution before accepting such an offer and
should do so only if you are certain that there is a great deal to be gained by taking such a step.
In doing so, it must be remembered that unsworn statements of children are not evidence and
cannot be the basis for the court’s determination on an ultimate issue or fact. See In re Heather
H. (1988) 200 CA3d 91, 95-96, 246 CR 38. Unsworn statements of children may be used,
however, as a basis for ordering the Department of Social Services to investigate an issue. See In
re Sergio C. (1999) 70 CA4th 957, 960, 83 CR2d 51. Decisions regarding whether the judge
should personally interview a child depends on what can be accomplished in a brief interview,
above and beyond the extensive evaluations conducted by experts.

TIP: In questioning children, it is most important to remember that a child should never be
made to feel responsible for the outcome of the case.

While it may be important for children to feel that their voices were heard, it is not
necessary for them to be asked their preferences directly. “Asking children in a direct or indirect
manner with which parent (or parent substitute) they wish to live” has clear “potential for long-
term harm to the participants . . . Assigning a child this responsibility invariably provides the
child a destructive misperception of omnipotence and potentiates a sense of betrayal and
ultimately guilt” (101).

You should tell the child that you will determine what is best for the whole family and that
this means that a plan will be worked out that allows for new ways for family members to relate
to one another. Children need to hear that the adults, not the children, have the responsibility and
authority to make the decisions about the plan. They should be told that if their parents are
unable to agree, the judge will decide by considering many factors in addition to the child’s
preferences. This avoids making the child feel responsible for choosing between parents.
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At the outset, the child’s unrealistic fears must be dealt with (see §1.8). You should explain
to the child the representative nature of the attorney’s role and the decision-making aspect and
impartiality of your role. Once this is accomplished, the child may be better able to accept
custody plans, even if his or her preferences are disregarded.

For some children, any questioning at all in dissolution proceedings would be detrimental.
Certain children may be particularly vulnerable to fears of losing parental love or support,
hurting a parent’s feelings, and talking about private matters in public. It may be best to ask for
the recommendation of an expert or to consult evaluations and reports available in the file that
address the child’s vulnerabilities. To determine a child’s vulnerability, you may wish to
consider the extent of problems in the child’s functioning before the separation, whether the
child has ever been treated for a psychiatric disorder, and the degree of support by family
members (siblings, grandparents). See §1.15 for a discussion of the vulnerable child.

C. [§3.24] APPOINTMENT OF ATTORNEY FOR CHILD

The court may appoint counsel for a child who is the subject of a custody or visitation
proceeding if it would be in the child’s best interests to do so. Fam C §3150(a). The court-
appointed investigator may recommend that an attorney be appointed. Fam C §3114. The court
should consider appointing counsel whenever the parties dispute the division of time with or
responsibility for the child. Standards J Admin 20.5(a).

In deciding whether to appoint counsel, the court should take the following considerations
into account (Standards J Admin 20.5(b)):

 The dispute is exceptionally intense or prolonged;
 The child’s stress may be alleviated by having counsel represent the child;

* An attorney who represents the child might provide the court with important information
not otherwise readily obtainable;

« The dispute involves allegations that a parent, stepparent, or other person has physically
or sexually abused the child with the parent’s knowledge;

« It seems that neither parent is able to provide a stable and secure environment;
o The child can express his or her own views verbally;

* Attorneys who are sensitive to children’s needs are available; and

« The best interests of the child appear to require special representation.

The attorney’s role is to gather information regarding the child’s best interests and present
this information to the court. Fam C §3151(a). If the court requests it, counsel must prepare a
statement of issues. Fam C §3151(b). Once child’s counsel has entered an appearance on behalf
of the child, he or she must continue representing the child until relieved by the court. Fam C
§3150(b).

If counsel is appointed to represent a child, the order may specify the following (Standards
J Admin 20.5(c)):

+ The issues underlying the child’s representation;
» Tasks that would benefit from an attorney’s services;

« The duration of the appointment, which may be extended upon a showing of good cause;
and
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» The source of funds and manner of reimbursement for costs and attorney fees.

If there are two or more children, the court should consider whether there may be such a
conflict among them that one attorney cannot adequately represent them all. Standards J Admin
20.5(d). Costs for counsel may be paid out of county funds. Fam C §3153; Standards J Admin
20.6.

In proceedings for termination of parental rights in family court, counsel must be appointed
for the child if the court finds that the child’s interests require representation by counsel. Fam C
§§7860, 7861. You may also appoint a suitable party to act on behalf of the child. Fam C §7804.
There is no authority for a family law court to appoint a guardian ad litem to represent children
in a custody dispute. Marriage of Lloyd (1997) 55 CA4th 216, 224, 64 CR2d 37.

D. [§3.25] WHERE To QUESTION CHILDREN

After deciding to question a child, you may find yourself trying to balance the necessity of
taking a child’s testimony in the courtroom with parents and attorneys present with the need to
create an environment in which a child can be open and honest. You should consider a variety of
possible settings for taking children’s testimony, including an open courtroom, a closed hearing
with only attorneys present, in camera questioning with or without attorneys and parents present,
in camera questioning with attorneys present but with the judge questioning the child, using
questions submitted in advance by the attorneys, in camera questioning with only the judge and
court reporter present, and a private encounter between child and judge that is not recorded. Such
settings can be ordered on stipulation of the parties.

Sometimes children may not be able to be honest about their preferences and needs in front
of their parents or in the formal courtroom setting under the conditions of the adversarial process.
As a general guide, it is probably best for the child to be questioned in chambers in as private a
setting as possible.

E. [§3.26] How To QUESTION CHILDREN

When judges decide to question children themselves, they should consider asking children
to describe a typical day at home—from getting up to going to bed. This provides valuable
information about the child’s perceptions of parenting styles, the quality of parental nurturing,
parent-child attachments, the degree of organization or chaos in the home, and the important
events in the child’s world that should be preserved by the custodian. You should consider
asking about the positive qualities of each parent, his or her strengths and favorite activities, and
aspects of family functioning that are only indirectly related to parent conflict. This helps
children avoid the feeling that they are tattling on their parents, and it enhances rapport and trust.
See §3.23 generally on questioning children in chambers.

The discussion with the child can include considerations of alternative distributions of
parental responsibility, keeping in mind that children typically resist changes in family
circumstances. They often need to vent their feelings to an accepting adult before they can
discuss the feasibility of different options. During such exchanges, children’s wishes, fears, and
ambivalence usually emerge. The tone of the questioning should convey that the plan is not a
decision about “which” parent will have custody, but a decision about “how” parental
responsibility will be divided between parents.

You can facilitate children’s eventual acceptance of their decisions by allowing children to
air their feelings, without trying to talk them out of their feelings or convince them of the
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soundness of the decision. Letting children express their concerns in a nonjudgmental
environment, even if you have already decided to disregard children’s preferences, allows
children to adjust to the final decision because they feel their voices were heard. If you feel that a
child will have difficulty adjusting to a plan that is determined to be in the child’s best interests,
you may wish to suggest an evaluation by a mental health professional for future treatment.

While a conversation with a judge may be perceived by the adults to be a decisive moment
in a custody determination, the child may not be aware of its significance. Because children have
a limited understanding of the legal process, their role, and the role of the judge, you should
inform the child in simple terms (before the interview) about the nature of the process by which
custody determinations are made and the roles of the child, attorneys, and judge.

F. [§3.27] CONFIDENTIALITY

Children often worry about the limits on confidentiality, especially if their parents are not
present during questioning. Until this issue is addressed, children may not be able to talk openly
with an unfamiliar adult. You should consider various protections of confidentiality depending
on the facts of the case and the vulnerability of the child. The only way to ensure absolute
confidentiality is to avoid making a record of the interaction between you and the child. You
may also have the interview recorded but should obtain a stipulation that the attorneys who are
present will not discuss the information with the parents.

It is never advisable to promise complete confidentiality if there is any chance of the parents
learning what the child has said. Even when the attorneys have stipulated that they will not
disclose what the child has said, if there is an appeal, appellate courts may write opinions
including the confidential information to which parents could gain access. False promises of
confidentiality can backfire. If the child feels betrayed, these feelings may compromise future
interactions with the court. Unless no record of the interview with the child is made, children
should be told only that great efforts will be made to keep the information confidential.
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I. [§4.1] SUFFICIENCY OF CHILDREN’S EVIDENCE

In a prosecution for child sexual abuse, a young child’s testimony can be sufficient, by
itself, as a basis for conviction. People v Jones (1990) 51 C3d 294, 305, 270 CR 611. California
courts have recognized that “child molestation cases frequently involve difficult, even
paradoxical, proof problem.” 51 C3d at 305. The Supreme Court in Jones noted that a young
witness may have difficulty remembering or even distinguishing specific incidents or dates when
there has been repeated, continuous molestation. 51 C3d at 305. Balancing the defendant’s due
process rights with society’s need to ensure that the resident child molester is not immunized
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from criminal liability, the court held that a child’s testimony that lacks specificity as to time,
place, or circumstance may nevertheless constitute substantial evidence of molestation occurring
within the limitation period. 51 C3d at 305, 316.

If there is no alibi defense, a child’s “generic testimony” may be sufficiently substantial to
support a conviction without impairing the defendant’s due process rights when the victim
describes the kind of acts committed with enough specificity to ensure that unlawful conduct has
occurred and to distinguish among the various types of proscribed conduct. 51 C3d at 316.
Although Jones applies to children under age 14, it has also been applied to 15- and 16-year-
olds. People v Matute (2002) 103 CA4th 1437, 1447, 127 CR3d 472.

Similarly, in People v Harlan (1990) 222 CA3d 439, 451, 454, 271 CR 653, the court of
appeal has held that even the testimony of a very young witness (under five years old) does not
require corroboration, and that inability to remember or relate details of the abuse goes to
credibility and not to sufficiency of the evidence.

Il. DETERMINING COMPETENCY
A. [§4.2] IN GENERAL

In general, every person is qualified to be a witness, regardless of age. Evid C §700; People
v Thomas (1978) 20 C3d 457, 471, 143 CR 215; Adamson v Department of Social Servs. (1988)
207 CA3d 14, 20, 254 CR 667. A witness is presumed to be competent unless there is a showing
to the contrary. People v Willard (1983) 155 CA3d 237, 239, 202 CR 100. The burden of proof
on the issue of competency is on the objecting party (People v Farley (1979) 90 CA3d 851, 868,
15 CR 695) by a preponderance of the evidence (see comments of Assembly Committee on
Judiciary to Evid C §405; People v Liddicoat (1981) 120 CA3d 512, 515, 174 CR 649; Jefferson,
California Evidence Benchbook §26.5 (3d ed CEB 1998)).

A person who is incapable of expressing himself or herself so as to be understood, or
incapable of understanding the duty of a witness to tell the truth, however, must be disqualified
as a witness. Evid C §701(a). Once you have made a determination concerning a potential
witness’s competency, that determination will not be reversed on appeal unless there has been an
abuse of discretion. In re Crystal J. (1990) 218 CA3d 596, 601, 267 CR 105.

There is no minimum age for competency (see Jefferson §26.2), and no distinction should
be made between the competence of young children and that of other witnesses (People v Jones
(1990) 51 C3d 294, 315, 270 CR 611). While some four-year-olds might have trouble qualifying
as witnesses, testimonial competence varies greatly. People v Roberto V. (2001) 93 CA4th 1350,
1369, 113 CR2d 804. Also, competency depends on the nature of the testimony sought; even a
very young child may be able to relate uncomplicated facts. People v Roberto V., supra.

Even a child who makes some bizarre statements might be competent to testify if he or she
is otherwise well-oriented, lucid, and not easily led. In re Amy M. (1991) 232 CA3d 849, 858,
283 CR 788. Inconsistencies in a child’s testimony generally go to credibility, not competency.
In re Katrina L. (1988) 200 CA3d 1288, 1299, 247 CR 754. If the evidence establishes that the
witness is not disqualified under Evid C §701 (person disqualified if unable to express himself or
herself or unable to understand the duty of witness), has personal knowledge as required under
Evid C §702, and has the capacity to perceive and recollect, it is up to the trier of fact to
determine whether the witness has done so correctly. People v Anderson (2001) 25 C4th 543,
573, 106 CR2d 575 (discussing tests for competency).
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A trial court may decide that a child has the ability to remember and recount facts despite
the fact that he or she has not been accurate about all facts. People v Lamb (1953) 121 CA2d
838, 847, 264 P2d 126 (four-year-old child witness was qualified, despite the fact that she
insisted she was only five months old, since otherwise she gave a coherent and plausible account
of the molestation). Other examples in which judges correctly found young child witnesses to be
competent despite some problems with their testimony were:

* People v Slobodion (1948) 31 C2d 555, 558, 191 P2d 1 (six-year-old was qualified
witness despite his belief that there were 12 days in a week and his inability to describe
defendant’s size).

» People v Pike (1960) 183 CA2d 729, 731, 7 CR 188 (even though five-year-old child did
not know her address, how long she had lived at that address, how long since she had
gone to school, the name of the church at which she attended Sunday school, and the
names of her classmates, the trial judge’s determination that she was a competent witness
was sustained on appeal because of that judge’s ability to observe the witness’s
demeanor, and because the record reflected that the child gave a credible account of the
molestation).

» People v Dennis (1998) 17 C4th 468, 525-526, 71 CR2d 680 (death penalty
case—although four-year-old child had discussed the events with the prosecutor and
others and had some gaps in her memory, she was able to express herself in an
understandable manner, understand that she was required to tell the truth, and perceive
and recollect).

» Adamson v Department of Social Servs. (1988) 207 CA3d 14, 20, 254 CR 667 (young
witness’s inconsistent or exaggerated statements may render that child’s testimony
incredible but do not mean that the child should be found incompetent to testify if the
conditions for competency are otherwise met).

A ruling on a child’s competency by a preliminary hearing judge need not be followed by
the trial judge; however, such a ruling may be given deference on the issue of the child’s
competency at the time of the preliminary hearing if the ruling was supported by sufficient
evidence. See, e.g., People v Liddicoat (1981) 120 CA3d 512, 515, 174 CR 649. By admitting
pretrial statements into evidence, the court has determined by implication that the child witness
was competent when making those statements. In re Nemis M. (1996) 50 CA4th 1344, 1355, 58
CR2d 324.

On the question of psychological evaluation of competency, see §4.9. For a discussion of
whether out-of-court statements of incompetent declarants may be admissible, see §§4.18, 4.20,
4.24.

B. VOIRDIRE

1. [§4.3] Conduct of Voir Dire

Although there is no sua sponte obligation to voir dire a child witness for competency, you
must determine competency once a challenge has been made. See Evid C §405 and Comments of
Assembly Committee on Judiciary to Evid C §405. Generally, when competency is challenged at
the outset of a jury trial, a judge will hold a voir dire hearing for competency under Evid C §405
outside the presence of the jury. See Evid C §402.
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You may occasionally hold competency hearings in a jury’s presence. See, e.g., People v
Nugent (1971) 18 CA3d 911, 916, 96 CR 209 (voir dire for competency held in jury’s presence).
The jury has no role, however, in assessing a witness’s competency. People v Armbruster (1985)
163 CA3d 660, 663, 210 CR 11. You alone determine whether a witness can communicate
intelligibly and understands the obligation to tell the truth. See People v Anderson (2001) 25
C4th 543, 573-574, 106 CR2d 575 (discussing tests for competency).

Typically, most children are competent; it is rare that a child will be found incompetent to
testify, just as it is rare that an adult witness will be found incompetent. In nonjury trials, many
judges recommend reserving the determination of competency until the conclusion of direct
examination as authorized by Evid C §701(b). In a jury trial, or if the judge otherwise determines
that a separate competency hearing is necessary, many judges recommend holding a hearing in
chambers outside the presence of the jury and the defendant as authorized by Kentucky v Stincer
(1987) 482 US 730, 744, 107 S Ct 2658, 96 L Ed 2d 631 (a competency hearing held in
chambers in the presence of the prosecutor and defense attorney but not defendant did not violate
defendant’s right to confrontation under sixth amendment nor his due process rights under 14th
Amendment).

Once a challenge to competency has been made, you cannot preclude a child from testifying
without holding a voir dire examination for competency. Bradburn v Peacock (1955) 135 CA2d
161, 163, 286 P2d 972 (arbitrary refusal to allow boy of three years, three months to testify
without voir dire examination was abuse of discretion).

If the judge has reserved challenges to competency until the conclusion of direct
examination under Evid C §701(b), the challenge must be renewed at the conclusion of the
child’s direct examination, or objections to the child’s testimony will be waived. See In re
Katrina L. (1988) 200 CA3d 1288, 1298, 247 CR 754.

For suggestions of questions to ask during a voir dire for competency, see §§4.5—4.8.

2. [§4.4] Content of Voir Dire

Questions in competency examinations should not range widely across areas that do not
bear directly on competency as defined in Evid C §701 but should focus on the witness’s ability
to express himself or herself (Evid C §701(a)(1)) and his or her understanding of the duty to tell
the truth (Evid C §701(a)(2)). To ascertain the former, you should have a conversation with the
child using short, simple sentences (see §§2.8—-2.32) to determine if the child’s speech is
intelligible and if the child appears to understand simple questions. Many judges assess the
child’s ability to communicate by listening to their testimony since no preliminary assessment of
communicative competence is required. To ascertain children’s understanding of their duty to
tell the truth, you should assess children’s understanding of what it means to them to lie and tell
the truth and the consequences of promising to tell the truth as discussed in §§4.6—4.8.
Traditional approaches have been found to markedly underestimate children’s competence to
testify (102).

In California, the ability to perceive or recollect is not relevant to a determination of
competency (see Evid C §701), and the court should not voir dire a child concerning these
abilities. Questions regarding children’s ability to count, recite the alphabet, tell time, state their
addresses, or provide their birth dates should not be used to evaluate competence. In fact, such
questions could inadvertently result in discrimination against children who come from disad-
vantaged backgrounds since children from enriched preschool environments who are explicitly
taught these skills may master them at earlier ages than children from deprived preschool
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environments (49). Although children with nursery school experience from higher
socioeconomic levels may appear more competent than children with lower skill levels, these
skills have no bearing on the ability to communicate or tell the truth.

Similarly, admissions of belief in fantasy figures such as Santa Claus or the Tooth Fairy are
not relevant to competency determinations. See §2.34 for discussion of children’s logic. Children
need not understand philosophical distinctions concerning truth and reality.

Inconsistency does not necessarily disqualify a child witness. Certain types of
inconsistencies are to be expected from children of certain developmental stages; see §1.2.
Similarly, factual mistakes do not render a child incompetent. Often children cannot state the
date on which an event occurred. This failure is not necessarily related to their abilities to report
accurately the actions that took place. Although adults may be baffled by a few unbelievable
statements, there is no evidence that such statements invalidate the rest of what a child has to
offer, which may be accurate and related in a manner that can be understood by the jury.
Inconsistencies, limited knowledge, and inability to fix events in time are not relevant to
competency. See, e.g., Adamson v Department of Social Servs. (1988) 207 CA3d 14, 20, 254 CR
667 (young witness’s inconsistent statements do not necessarily render witness incompetent).

a. [§4.5] Assessing Children’s Communication Skill

The speech of most children over the age of three or four should be intelligible to others.
Hesitancy, embarrassment, and apprehension about speaking in front of a room full of adults,
especially if revealing a secret that a child was warned not to tell, are to be expected from young
children. Such demeanor does not render a witness incompetent.

Preschoolers are still in the process of learning how to communicate. They may not have
mastered all of the invisible rules of conversation, grammatical constructions, sounds of proper
articulation, future and past tenses, or vocabulary necessary to express their thoughts fully. As a
result, their conversation may be somewhat disjointed, with off-topic comments that appear
irrelevant. They may demonstrate failures in turn-taking, limited vocabulary, and limited
descriptions of past and future. They do, however, have sufficient verbal skills to make them-
selves understood, albeit differently than adults.

In conducting a voir dire to determine whether a child witness’s communications skills are
adequate, you could ask some open-ended questions designed to encourage the witness to
communicate. Often, however, even an open-ended question will elicit a minimal response. If so,
you should prompt, “Tell me more about it” or “What happened next?” The questions that you
ask of children to initiate conversation will vary depending on the child’s age and sophistication.
For a preschool child it is best to start by asking about the here and now to focus the child’s
attention:

“Here you are in the courtroom (office). Tell me what it looks like; tell me what you
see.” Then you might ask, “What did you do this morning?” eliciting a description of
breakfast, dressing, etc.

For a school-age child you might ask a few of the following open-ended questions:
Tell me about your class at school.
What do you do when you first get to school? What happens next?
What is your favorite part of the day? What do you like best about it?
Tell me more about [certain activities]. What do you like most about [that activity]?
Tell me about something that is important to you.
What games do you like to play? How is that game played?
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What is your favorite television program? Tell me about it. Who is in it?
What do they do?

A child whose speech is intelligible and who stays on topic can communicate sufficiently to
testify. When questions are phrased in an age-appropriate manner (see §2.3), communication
skills should not be a problem for children over four years of age. Judges have even found some
three-year-olds to be competent witnesses.

b. [§4.6] Assessing Children’s Understanding of Truth and Falsehood

Recent studies have compared different methods of determining a child’s competence to
take an oath (102—-104). The results suggest that even normal three-year-olds can demonstrate
adequate knowledge of the difference between truth and falsehood if tested in an age appropriate
manner. Unfortunately, the results also show that some of the traditional ways of testing a child’s
understanding of truth and falsehood are so developmentally inappropriate that they preclude
even seven-year-olds from demonstrating their knowledge. These methods to be avoided include
asking children to define “truth” or “lie” or to explain the “difference” between the terms. See
discussion in Myers, Evidence in Child Abuse and Neglect Cases §3.15 (3d ed 1997). Most
children who can identify truthful statements and lies cannot provide minimally sufficient
definitions of truth or lie or explain the difference between the terms (102).

Instead, researchers have developed an oath-taking competency picture task that more
sensitively assesses children’s understanding of the meaning and morality of lying (102). This
simple task allows young children to identify which of two characters is lying and to choose
between alternative descriptions of what happens when people lie. For example, children are
presented with a picture of an apple and two children and told one child says it is a banana and
the second child says it is an apple. They are asked to point to the character who is telling the lie
or the truth. Usually, four trials are used. In studies, this task allowed the majority of normal
three-year-olds and a majority of maltreated children five years and older, to demonstrate their
competence despite serious language delays (102).

See Lyon and Saywitz, Qualifying Children to Take the Oath: Materials for Interviewing
Professionals (2000), Appendix A or go to the Web site:

http://hal-law.usc.edu/users/tlyon/articles/competency.PDF. See also the discussion in Myers,
Evidence in Child Abuse and Neglect Cases §3.21 (3d ed 1997).

To demonstrate their understanding of the immorality of lying, children are frequently
asked what would happen to them if they lied. The problem is that young children have difficulty
in responding to hypotheticals about negative events and they often refuse to answer such
questions because of their fears of the consequences of lying (105). Children find it easier to
describe what will happen to two story characters who lie than to imagine themselves lying and
muse about it aloud. In a more developmentally sensitive alternative, for example, children are
shown a picture of either two boys or two girls talking to an authority figure, such as a police
officer or judge. They are told that the adult wants to know what happened. The children are told
which character will lie and which one will tell the truth and are then asked to point to which
character will get in trouble. An example is found in Appendix A.

With older children, you can ask the child what it means to tell the truth and what it means
to tell a lie. Acceptable responses include defining the truth as “telling what really happened,”
and defining a lie as “telling what didn’t really happen” or “making up answers.” If the child
does not give an adequate definition, you can use the picture task described above.
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(1) [§4.7] Evaluating Duty To Be Honest

Competency examinations should not be tests of honesty. Children are no less honest than
adults. To a large degree, whether someone is honest or not depends on the situation. In some
situations, even a relatively honest person may tell a lie, and a relatively dishonest person may
tell the truth. There is no valid test of whether a witness, child, or adult will lie in court. Of
course, children are capable of lying and they do lie when they have a motive to do so (111).
Typically, intentional lying occurs in young children in order to avoid punishment (106-108).
Young children may also lie when they are threatened by someone else not to disclose the truth.
Sometimes young children lie to protect loved ones (109) or when an adult tells them to lie (106,
110), although young children are less likely to generate these kinds of lies than older children.
Lies to obtain rewards or protect one’s self-esteem begin to appear in older children. Overall,
children tend to become more convincing liars as they get older. School age children have many
of the skills necessary to spontaneously tell elaborate, detailed lies which sound plausible and
convincing whereas preschoolers are less likely to be capable of such lies (111). It is more likely
they will withhold information or that their lies involve only a few words (111). However, the
fact that very young children are capable of telling one word lies means that children should be
asked to elaborate and clarify one-word responses (e.g., What makes you think so? Tell me more
about that).

The fact that a child has lied previously does not render the child incompetent. If there is
suspicion that a witness of any age is a pathological liar, then a psychological evaluation can be
ordered by the court to assess the issue. See §4.10 for a discussion of assessing credibility.

(2) [§4.8] Understanding Consequences of Lying

In determining whether a witness understands the duty to tell the truth, the witness need not
profess a religious belief, but may merely understand that “some earthly evil” will happen if the
truth is not told. In re Crystal J. (1990) 218 CA3d 596, 601, 267 CR 105 (citing with approval
People v Berry (1968) 260 CA2d 649, 67 CR 312). The court need not threaten punishment for
lying as a prerequisite for a determination that a child will be competent as a witness. People v
Mincey (1992) 2 C4th 408, 444, 6 CR2d 822 (death penalty case in which one of the witnesses
was a four-year-old child). It is sufficient that the court impress on the child the importance of
telling the truth and that the child promises to do so. People v Mincey, supra.

Children need not understand the concept of perjury or be familiar with the term, or
understand the full extent of potential consequences of failing to tell the truth in the legal setting.
Most children over three know that in the familiar home or school setting, it is wrong to tell a lie
and that they can be punished for lying (103). In fact, many older children fear that if they just
make a mistake on the stand, they will be sent to jail. Up to the age of ten, children may confuse
mistakes with intentional lies (112-113). Questions that contrast the two should be avoided.
Children will agree that they have “lied” when they hear that they have made an error.

3. [§4.9] Psychological Evaluations of Competency

There is no authority in California permitting a judge to order a psychiatric or psychological
examination to aid in a competency determination and it generally would not be necessary. Only
if the child appears to have less than normal intellectual ability might such an examination be
helpful, although most children of below average intelligence are able to testify truthfully. See
Myers, Evidence in Child Abuse and Neglect Cases §3.24 (3d ed 1997). Penal Code §1112
prohibits the use of psychiatric or psychological evaluation to assess the credibility of a victim
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witness of sexual assault. In People v Armbruster (1985) 163 CA3d 660, 663 n3, 210 CR 11, in
dicta, the court held that this section does not apply to competency determinations.

Occasionally, in a criminal case, you will be asked to review a child’s medical or
psychological records in camera insofar as they bear on the issue of the child’s competency and
credibility. In such a case, you must review the records in camera and must ascertain to what
extent they are privileged and whether the defendant’s right to a fair trial may overcome the
privilege. See People v Boyette (1988) 201 CA3d 1527, 1534, 247 CR 795; see §§4.30-4.38.

lll. [§4.10] ASSESSING CREDIBILITY

Factors governing credibility are governed by Evid C §§780-791. The trier of fact has the
responsibility for determining a witness’s credibility. People v Jones (1990) 51 C3d 294, 314,
270 CR 611; Adamson v Department of Social Servs. (1988) 207 CA3d 14, 20, 254 CR 667.
Even a witness who is inherently not credible may still be competent to testify. See, e.g.,
Adamson v Department of Social Servs., supra (court noted that the incredible aspects of young
witness’s testimony are for trier of fact to weigh; they have no bearing on witness’s
competency).

Because adults may be skeptical about the reliability of children’s testimony (see, e.g.,
discussion in People v Harlan (1990) 222 CA3d 439, 451, 271 CR 653; Myers, Evidence in
Child Abuse and Neglect Cases §6.45 (3d ed 1997), credibility is often an important factor in a
criminal prosecution for sexual abuse. In People v Jones (1990) 51 C3d 294, 315, 270 CR 611,
the Supreme Court noted that the belief that children are inherently unreliable witnesses has been
discredited by numerous modern authorities and that, in enacting Pen C §1127f, the Legislature
has adopted the modern view. Penal Code §1127f requires the judge to instruct the trier of fact
not to assume that child witnesses are less credible than adult witnesses. Under Pen C §1127f, in
a criminal proceeding in which a witness testifies who is ten years old or younger, the court must
instruct the jury as follows:

In evaluating the testimony of a child, you should consider all the factors surrounding the
child’s testimony, including the age of the child and any evidence regarding the child’s
cognitive development. 4 child, because of age and cognitive level of development, may
perform differently than an adult as a witness, but that does not mean that a child is any more
or less believable than an adult. You should not discount or distrust the testimony of a child
solely because he or she is a child. (Emphasis added.)

See discussions of developmental influences in §§1.2-1.5, 1.10-1.13.

If requested by a party, you must give this instruction, which is reproduced in CALCRIM
330 and CALJIC 2.20.1. Pen C §1127f. But the instruction is not required to be given sua sponte.
People v Cudjo (1993) 6 C4th 585, 25 CR2d 390.

This instruction does not give any greater credibility to the testimony of a child; it merely
advises the jury that the witness should not give less credibility to a witness because the witness
is a child. People v Harlan (1990) 222 CA3d 439, 456, 271 CR 653; People v McCoy (2005) 133
CA4th 974, 979-980, 35 CR3d 366. Nor does this advice remove the issue of credibility from
the jury; the instruction presupposes that the jury must determine credibility, but only after
considering all the factors related to a child’s testimony, including his or her demeanor. People v
Jones (1992) 10 CA4th 1566, 1573-1574, 14 CR2d 9 (upholding CALJIC 2.20.1). Several
courts have rejected constitutional challenges to the instruction. See, e.g., People v McCoy,
supra.
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In addition to the child’s age and cognitive development, which Pen C §1127f requires the
trier of fact to consider in evaluating the child’s testimony, Evid C §780 provides additional
guidelines to assist the trier of fact in assessing credibility, including the witness’s demeanor, the
character of his or her testimony, his or her character for honesty, and the extent to which the
witness had an opportunity to observe the events about which he or she is testifying. For a
discussion of children’s honesty, see §§4.6—4.7. For discussion of factors affecting children’s
credibility, see §§1.2-1.5.

The court’s ability to provide an optimal environment for truth-telling with minimal stress
placed on the child witness will play a marked role in determining whether a child is viewed as
credible. For example, child witnesses report that their greatest concern is having to face the
accused in court (14, 30). Face-to-face confrontation with someone the child believes to be
intending bodily harm because of past threats may increase children’s anxiety and limit the
amount of detail emotionally fragile children can provide (11, 13—-14). Thus, when vulnerable
child witnesses are required to testify under conditions of high emotional arousal, they may give
incomplete testimony or refuse to testify at all, which in turn can influence jurors’ perceptions of
the children’s credibility (8).

Because participants in a child abuse prosecution or a dependency case often seek to
impugn or bolster the witness’s credibility, expert testimony has occasionally been sought on this
issue. But it is never required that an expert be appointed to assist the court in making a factual
determination such as a child witness’s credibility. In re Eric A. (1999) 73 CA4th 1390, 1394 n4,
87 CR2d 401. Moreover, courts “approach unanimity” in rejecting expert testimony that
comments directly on the credibility of individual children or the credibility of abused children
as a class. See Myers, Evidence in Child Abuse and Neglect Cases §5.50 (3d ed 1997); Myers et
al, Expert Testimony in Child Abuse Litigation, 68 Neb L Rev 121-122 (1989). In addition, lay
opinion on the veracity of particular statements made by a witness is inadmissible. People v
Melton (1988) 44 C3d 713, 744, 244 CR 867. Thus, a trial court erred in admitting opinion
testimony by two police officers concerning the veracity of a child witness in a sexual abuse
prosecution (People v Sergill (1982) 138 CA3d 34, 187 CR 497), although the court may permit
those who know the child to testify on the issue of the child’s general honesty. See, e.g., People v
Espinoza (2002) 95 CA4th 1287, 1317, 116 CR2d 70 (sister was permitted to testify that the
victim “made up a lot of stories”). With a mentally retarded witness, however, it is permissible
for a psychologist to testify as to credibility. People v Herring (1993) 20 CA4th 1066, 1073, 25
CR2d 213 (borderline retardation does not make a witness any more or less truthful).

Penal Code §1112 prohibits a court from ordering a complaining witness or victim of an
alleged sexual assault to submit to a psychiatric or psychological examination for the purpose of
assessing credibility. This prohibition also applies to the child victims of sexual abuse. People v
Espinoza, supra, 95 CA4th at 1311-1312 (pre-Pen C §1112 case law authorizing the admission
of expert psychiatric evidence regarding the credibility of a sex crime victim did not survive the
enactment of that law); In re Dolly A. (1986) 177 CA3d 195, 202, 222 CR 741. The court in
Dolly A. also held that Pen C §1112, which by its terms applies to sexual assault prosecutions,
also applies to dependency proceedings because such proceedings are more nearly criminal than
civil in nature since the parent is faced with the loss of custody of the child, an outcome that is
essentially punitive in nature.

Penal Code §1112 has been upheld against a number of constitutional challenges, including
the claim that it violates the Truth-in-Evidence provisions of Cal Const art I, §28(d) (added by
Proposition 8). People v Armbruster (1985) 163 CA3d 660, 210 CR 11. In 1984, Pen C §1112
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was amended to specifically exempt the statute from the provisions of §28(d); the Legislature
stated that it did not intend to imply that Cal Const art I, §28(d) has limited the application of Pen
C §1112 in any way.

The question of credibility of the child witness is one for the trier of fact. People v Jones,
supra. A child’s testimony may not be found to be inherently unbelievable as a matter of law
even when the alleged victim remembered nothing at the preliminary hearing and then at trial
corroborated the testimony of another victim with whom she had spoken in the interim. People v
Nugent (1971) 18 CA3d 911, 918, 96 CR 209.

For a discussion of in camera review of a child’s records on the issue of credibility, see
discussion of People v Boyette (1988) 201 CA3d 1527, 247 CR 795, in §4.9. For procedures
required of a defendant in a civil suit for sexual abuse when that person seeks to attack the
credibility of the plaintiff, see Evid C §783; see also Barrenda L. v Superior Court (1998) 65
CA4th 794, 802-803, 76 CR2d 727 (defendant may not put child’s prior sexual activity or
experience into issue).

While expert testimony is not admissible on the issue of whether a child witness is credible,
expert testimony may be admitted to rehabilitate a child’s testimony. See discussion in §4.45.

IV. [§4.11] ADMINISTRATION OF OATH

Although witnesses are required to take an oath or make an affirmation, child witnesses
who are under the age of ten need only promise to tell the truth. Evid C §710. See CCP §2094 for
forms of affirmation. Judges should ask children “ Do you promise that you will tell the truth?”
because studies show that this wording is understood best by children (103).

In People v Berry (1968) 260 CA2d 649, 652, 67 CR 312, a case predating the current
version of Evid C §710, the court held that a judge need not administer the adult oath to a child
witness, nor determine that a child witness has either religious motives for telling the truth or an
in-depth understanding of the adult oath.

Children are generally not able to accurately define the term oath until about 12 years of age
(48). Children as young as four understand and can define the notion of promise (105). Thus,
asking children to promise to tell the truth, that is to tell what really happened, is sufficient to
fulfill the oath requirement.

If the adequacy of the oathtaking is not raised at trial, it will be considered to be waived on
appeal. In re Katrina L. (1988) 200 CA3d 1288, 1299, 247 CR 754. However, if counsel is not
present to object, then an oath or equivalent must be given. See In re Heather H. (1988) 200
CA3d 91, 96, 246 CR 38. If counsel is not present to object and there is no waiver, the ensuing
unsworn testimony will not constitute evidence within the meaning of the Evidence Code. See
People v Lee (1985) 164 CA3d 830, 841, 210 CR 799; In re Heather H., supra (child’s unsworn
testimony legally inadmissible).

V. DETERMINING ADMISSIBILITY OF OUT-OF-COURT STATEMENTS
DETERMINING UNAVAILABILITY

1. [§4.12] In General

Several hearsay exceptions require the proponent of the evidence to demonstrate the
witness’s unavailability before an out-of-court statement may be admitted. See, e.g., Evid C
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§§1228 (statement of child under 12 establishing corpus delicti of sex crime), 1230 (declaration
against interest), 1251 (statement of prior mental or physical state), and 1291 (former testimony).
Moreover, depositions (Pen C §§1345, 1362) and videotaped preliminary hearing testimony of a
child victim (Pen C §1346) may be admitted if the witness is found to be unavailable.

Under Evid C §240(a), a declarant is unavailable as a witness if he or she is:

 Precluded from testifying on grounds of privilege.

* Disqualified from testifying.

 Dead or unable to testify because of physical or mental illness or infirmity.

+ Absent from the hearing and the court is unable to compel attendance by process.

» Absent from the hearing and the court is unable to procure attendance by process despite
the exercise of due diligence by the proponent of the declarant’s statements.

The burden of proof of unavailability is on the proponent of the evidence sought to be
admitted (usually the prosecution in a sexual abuse prosecution) by a preponderance of the
evidence. People v Turner (1990) 219 CA3d 1207, 1213, 268 CR 686. With child witnesses,
judges will often hold a hearing in chambers to determine a witness’s availability. See, e.g., In re
Christina T. (1986) 184 CA3d 630, 634, 229 CR 247; People v Rojas (1975) 15 C3d 540, 547,
125 CR 357.

For a discussion of a defendant’s right to confrontation of witnesses when a witness’s out-
of-court statements are admitted in evidence because the witness has been found to be
unavailable, see §4.59.

2. [§4.13] Incompetency

If a witness is disqualified from testifying because of incompetency, that person is
unavailable as a witness. Evid C §240(a)(2). A witness is disqualified from testifying if that
witness is incapable of expressing himself or herself so as to be understood or is incapable of
understanding the duty of a witness to tell the truth. Evid C §701(a). See, e.g., People v Orduno
(1978) 80 CA3d 738, 742, 145 CR 806 (three-year-old found incompetent to testify); see
§§4.2—4.9 for discussion of determining competency and §§4.18, 4.20, 4.24, on the use of out-of-
court statements of “incompetent” witnesses.

3.[§4.14] Trauma

A declarant may be unavailable as a witness if he or she is unable to testify because of
physical or mental illness or infirmity (Evid C §240(a)(3)), or if expert testimony establishes that
mental or physical trauma arising from the crime would cause harm of sufficient severity that the
victim is unable to testify without suffering substantial trauma (Evid C §240(c)). A parent’s
testimony on the trauma to the victim that would be caused by testifying is insufficient. People v
Stritzinger (1983) 34 C3d 505, 516, 194 CR 431. Expert testimony by a physician or surgeon,
psychiatrist, psychologist, licensed clinical social worker, or person licensed as a marriage and
family therapist is necessary to establish this trauma. Evid C §§240(c), 1010 (defining
psychotherapist). Without this expert testimony, the child victim is required to testify.
Hochheiser v Superior Court (1984) 161 CA3d 777, 794, 208 CR 273.

While Evid C §240 provides no guidance concerning the substantiality of the trauma, case
law predating the enactment of Evid C §240(c) suggests that the illness or infirmity causing the
unavailability under Evid C §240(a)(3) be such as to render the witness’s testifying relatively
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impossible and not merely inconvenient. People v Gomez (1972) 26 CA3d 225, 230, 103 CR 80
(witness was vulnerable to stress and had psychomotor seizures; treating physician felt there was
a strong possibility that testifying would be detrimental to her welfare); People v Williams (1983)
93 CA3d 40, 50, 54, 155 CR 414 (adult rape victim should not have been found to be unavailable
because, although she had been under some physical and emotional strain while testifying at
defendant’s first trial, testifying at subsequent trial was not an impossibility). See §1.15 for
discussion of vulnerable children.

In a case decided under Evid C §240(a)(3), the finding of unavailability was upheld when
the treating physician testified that there was a 70-percent chance that the adult witness’s
symptoms (gastritis, hyperventilation, and other symptoms of extreme stress) might be
exacerbated if the witness were forced to testify. People v Macioce (1987) 197 CA3d 262, 281,
242 CR 771. In Macioce, the court called the physician as its own witness and permitted counsel
for both sides to cross-examine her. 197 CA3d at 282.

A finding of unavailability was also upheld in People v Turner (1990) 219 CA3d 1207,
1210, 1215, 268 CR 686, which involved an adult victim witness of a sexual assault who had
exhibited symptoms of post-traumatic stress disorder that had grown progressively worse over
time. The court of appeal held that the expert who testifies about a potential witness’s
unavailability due to trauma need not be a physician who is treating the witness at the time of the
hearing. 219 CA3d at 1215. In Turner, the expert was a clinical social worker who had seen the
witness in treatment only once and who responded to evidence of others and to hypothetical
questions in assessing the witness’s unavailability.

Moreover, when a treating doctor testifies that a child’s flashbacks and posttraumatic stress
disorder would result in increased emotional harm if the child were to testify, the court may
admit the child’s preliminary hearing testimony at trial, based on the child’s unavailability under
Evid C §240(a)(3) and (c). See People v Winslow (2004) 123 CA4th 464, 473, 19 CR3d 872.

In determining whether the child is unavailable, the court should consider whether testifying
might interfere with the child’s treatment and recovery, cause an intensification of symptoms, or
compromise the child’s intellectual growth and educational achievement. See §1.15 on
identifying children in need of special court procedures.

4. [§4.15] Fear of Testifying

Unavailability may also be found because of mental infirmity under Evid C §240(2)(3)
rising out of fear of testifying. People v Rojas (1975) 15 C3d 540, 552, 125 CR 357 (child
witness of crime refused to testify for fear of his own safety and that of his family, despite the
fact that he had been found in contempt of court and sent to juvenile hall for this refusal). But see
People v Sul (1981) 122 CA3d 355, 366, 175 CR 893 (refusal to testify after being found in
contempt is insufficient basis for unavailability unless the trial court has taken reasonable steps
to induce the witness to testify). See also People v Walker (1983) 145 CA3d 886, 193 CR 812
(witness could be found to be unavailable when the court questioned him on motives for refusing
to testify, threatened him with contempt, and ordered him to testify, all to no avail).

Sometimes children have been warned not to tell what has happened to them. Threats of
bodily harm to self or loved ones can produce intense fears that prevent children from testifying
and are much more meaningful to them than a judge’s threat to hold them in contempt, a concept
that is beyond their level of understanding. From the child’s perspective, testifying in front of the
accused can be perceived as a life-or-death issue. In some cases, fears can be alleviated by
reassuring children of the judge’s role in maintaining fairness and safety for all concerned. In
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other cases, the child may perceive the accused to be far more powerful in the child’s own world
than the unfamiliar judge who has played so small a part in the child’s life, and no amount of
reassurance will be helpful.

5.[§4.16] Loss of Memory

A witness’s loss of memory may lead to unavailability despite the fact that the witness had
testified in full detail at an earlier trial. People v Alcala (1992) 4 C4th 742, 778, 15 CR2d 432
(the witness had been diagnosed with “posttraumatic stress disorder chronic delayed,” which
causes delayed memory impairment). The court may base its finding of unavailability on the
witness’s own testimony concerning memory loss. 4 C4th at 780.

B. HEARSAY EXCEPTIONS

1. [§4.17] In General

Hearsay evidence consists of statements made out of court that are offered to prove the truth
of the matter asserted. Evid C §1200. Such evidence is inadmissible unless it falls within an
established exception. Evid C §1201. Generally, hearsay evidence is inadmissible because it has
been considered to be too unreliable for the trier of fact to use as a basis for its findings. See
Jefferson, California Evidence Benchbook §1.4 (3d ed CEB 1998). In an adversary system, the
declarant’s ability to recollect, perceive, and communicate generally needs to be tested before the
trier of fact by having the declarant present and under oath and by permitting the defendant to
cross-examine the declarant.

The United States Supreme Court has held that if the out-of-court statement was testimonial
(e.g., made under circumstances that would lead an objective witness to believe that the
statement would be available for use at a later trial), it is inadmissible unless the declarant is
unavailable to testify, and the defendant had a previous opportunity to cross-examine the
declarant. Crawford v Washington (2004) 541 US 36, 53-54, 124 S Ct 1354, 158 L Ed 2d 177,
see Davis v Washington (2006) __ US __, 126 S Ct 2266, 165 L Ed 2d 224 (Court applied
Crawford and determined 911 call was nontestimonial, but police interrogation at crime scene
was testimonial). When nontestimonial hearsay is at issue, however, each state may continue to
be flexible in its development of hearsay law. 541 US at 68. Crawford does not apply when the
statement is offered for a nonhearsay purpose. 541 US at 60 n9.

Although a California appellate court has ruled that Crawford must be applied retroactively,
People v Price (2004) 120 CA4th 224, 238, 15 CR3d 229 (spousal abuse case) the U.S. Supreme
Court will have the final say. See Bockting v Bayer (9th Cir 2005) 399 F3d 1010, pet for writ of
cert granted, Whorton v Bockting (2006) 126 S Ct 2017).The question of whether statements are
testimonial is thus critical in determining the use of a statement. See, e.g., People v Rincon
(2005) 129 CA4th 738, 754-757, 28 CR3d 844. The Crawford court did not define
“testimonial,” but it did give some examples, including ex parte in-court testimony or its
equivalent such as affidavits, custodial examinations, or prior testimony that would reasonably
be expected to be used in a prosecution and for which the defendant had no opportunity to cross-
examine; it might include ex parte preliminary hearing or grand jury testimony or structured
questioning by police officers or other government officials. See Crawford v Washington, supra,
541 US at 51-53. See also discussion of Crawford and the Confrontation Clause in §4.59.

Determining whether a statement is testimonial is being fleshed out case-by-case in
appellate decisions. In People v Sisavath (2004) 118 CA4th 1396, 1402-1403, 13 CR3d 753, the
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court held that under Crawford, statements made to an investigating police officer and those
made during a multidisciplinary interview by a child victim of sexual abuse were testimonial and
inadmissible. In People v Pantoja (2004) 122 CA4th 1, 9, 18 CR3d 492, the court held that a
declaration in support of a restraining order is testimonial and therefore inadmissible (spousal
abuse case).

By contrast, examples of nontestimonial statements are:

« Statements to a school friend. People v Griffin (2004) 33 C4th 536, 579 n4, 15 CR3d 743
(death penalty case).

 Statements to a fellow gang member. People v Rincon (2005) 129 CA4th 738, 757, 28
CR3d 844.

+ Statements to a friend for the purpose of seeking medical advice. People v Cervantes
(2004) 118 CA4th 162, 174, 12 CR3d 774 (murder case).

* A police dispatch tape, because it was offered to describe the pursuit, and not to establish
the truth of the matter asserted. People v Mitchell (2005) 131 CA4th 1210, 1224, 32
CR3d 613.

A recording of a 911 telephone call. People v Sanchez (2006) 138 CA4th 1085, 1097-
1099, 41 CR3d 892.

In child abuse litigation when there are allegations of abuse, the out-of-court statements of
children may constitute the most important evidence in the case because there may not be
physical or corroborative evidence, and the children may not be able to testify at all. See Myers,
Evidence in Child Abuse and Neglect Cases §7.1 (3d ed 1997). These statements may be
inadmissible if the Crawford requirements are not satisfied.

Note that Crawford and the Confrontation Clause do not apply in dependency cases (In re
S.C. (2006) 138 CA4th 396, 424, 426427, 41 CR3d 453), or in civil litigation or Sexually
Violent Predator Act civil litigation. People v Fulcher (2006) 136 CA4th 41, 55, 38 CR3d 702.

2. [§4.18] Prior Recorded Testimony (Evid C §§1290-1291)

The “former testimony” exception is available only when the declarant is unavailable as a
witness. Evid C §§1291(a), 240. Under this exception, former testimony may be admitted if it
was offered against a party to the action who had the right and opportunity to cross-examine the
witness at a former hearing or trial. Evid C §§1290(a), 1291(a)(2). The burden of establishing
unavailability of the declarant is on the proponent of the evidence, and the showing must be
made by competent evidence. People v Stritzinger (1983) 34 C3d 505, 516, 194 CR 31; People v
Turner (1990) 219 CA3d 1207, 1213, 268 CR 686 (burden of proof is by preponderance of the
evidence). See §§4.12—4.16 for discussion of the child as an unavailable witness.

Testimony given by a witness at a preliminary examination may be offered at trial, but only
if the defendant had the opportunity for meaningful cross-examination at the preliminary
examination. People v Brock (1985) 38 C3d 180, 189, 211 C 122; see 1 Witkin, California
Evidence §260 (4th ed 2000). But the former testimony remains subject to the same objections as
though the declarant were testifying at the trial, unless objections are based on competency and
privilege and did not exist at the time the former testimony was given. Evid C §1291(b).

In People v Liddicoat (1981) 120 CA3d 512, 515, 174 CR 649, the court held that the
transcript of the preliminary hearing testimony of a young child who had been adjudged
competent at the preliminary hearing two months before the trial was admissible at trial under
Evid C §1291. The trial judge had found the child to be unavailable to testify at the trial because
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of incompetency despite the fact that the magistrate had found her to be competent to testify a
short time earlier. The court of appeal held that the trial judge was correct both in ruling the child
incompetent to testify at trial and in agreeing with the magistrate’s earlier determination of
competency at the preliminary hearing. Moreover, the court held that the magistrate’s ruling had
been supported by substantial evidence in that the child’s preliminary hearing testimony was
coherent, clear, and direct. 120 CA3d at 516.

For a discussion of admissibility of former testimony of child witness in dependency case,
see §4.19. See also Pen C §1346 (court may order child’s testimony at preliminary hearing to be
videotaped so that it may be preserved for trial if necessary) and discussion in §§3.7-3.8.

3.[§4.19] Use of Child’s Preliminary Hearing Statement at Dependency Hearing
(Evid C §1293)

Evidence Code §1293 provides for a hearsay exception for the preliminary hearing
testimony of a child who was a complaining witness if the former testimony is offered in a
dependency proceeding. Evid C §1293(a)(1). This code section has been used to admit a child’s
preliminary hearing transcript in a jurisdiction hearing. See In re Elizabeth T. (1992) 9 CA4th
636, 642, 12 CR2d 10. In order for this former testimony to be admissible, the defendant must
have had the right and opportunity to cross-examine the child at the preliminary hearing with
motives and interests similar to those of the parent or guardian against whom the testimony is
offered at the dependency hearing. Evid C §1293(a)(2). The parent or guardian against whom the
former testimony is offered may challenge the admissibility of the former testimony by showing
that new and substantially different issues are present at the dependency hearing. Evid C
§1293(c).

The admissibility of the former testimony is subject to the same limitations and objections
as though the child was testifying at the dependency proceeding. Evid C §1293(b).

For a general discussion of admissibility of prior recorded testimony of a child witness, see
§4.17.

4. [§4.20] Spontaneous Declaration (Evid C §1240)

A statement purporting to describe an event perceived by the declarant and made
spontaneously while the declarant was under the stress of excitement caused by the event may be
admissible hearsay under the “spontaneous declaration” exception to the hearsay rule. Evid C
§1240. Spontaneous declarations of children who are incompetent to testify in criminal court
concerning sexual molestation are admissible under Evid C §1240. People v Daily (1996) 49
CAA4th 543, 552, 56 CR2d 787. This is true also in dependency cases. See In re Emilye A. (1992)
9 CA4th 1695, 1713, 12 CR2d 294. And spontaneous statements to a civilian without any
expectation that they would be relayed to law enforcement personnel are admissible under Evid
C §1240 and are not testimonial under Crawford. People v Rincon (2005) 129 CA4th 738, 757,
28 CR3d 844.

The rationale behind this exception is that the statement is likely to be trustworthy because
the declarant has had no time or opportunity to contrive a false statement. Myers, Evidence in
Child Abuse and Neglect Cases §7.32 (3d ed 1997). Under this exception, for the statements to
be inherently trustworthy, the time lapse between the event and the statements should have been
minimal, and the declarant’s reflective power must have been sufficiently in abeyance that the
statement is completely spontaneous. In re Damon H. (1985) 165 CA3d 471, 476, 211 CR 623.
In Damon H., the two year, nine-month-old declarant told his mother within ten minutes of
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returning home from an encounter with the minor offender that “Damon put his weenie in my
butt.” The court held that, despite this ten-minute lapse, the requirements for spontaneity were
still met because the declarant remained in an extremely excited state (crying) for the entire time.
Moreover, the spontaneity requirements were not defeated by the fact that the declarant’s
statement was in response to a simple inquiry. 165 CA3d at 475; People v Farmer (1989) 47 C3d
888, 904, 254 CR 508. Similarly, a two-day time lapse did not defeat the admissibility of
statements of a two-and-a-half-year-old when she had been with the perpetrator for that entire
period and his departure provoked an immediate outpouring of previously withheld utterances.
People v Trimble (1992) 5 CA4th 1225, 1234-1235, 7 CR2d 450.

In addition, the Damon H. court held that despite the declarant’s testimonial incompetence,
which was the subject of a stipulation, the child’s statement could nevertheless be admitted as a
spontaneous declaration. 165 CA3d at 475. In other words, the declarant need not have been
competent to testify at the time that the out-of-court statement was made. See also People v
Orduno (1978) 80 CA3d 738, 745, 746, 145 CR 806 (statements of three-year-old who was too
young to testify could be admitted if they were spontaneous declarations) and People v Trimble,
supra (two-and-one-half-year-old was too traumatized to speak at trial).

A crucial factor in permitting hearsay under the spontaneous declaration exception is that
the declarant should not have had time to reflect and invent a story. People v Orduno, supra, 80
CA3d at 745, 746 (statements of distraught three-year-old unavailable declarant that defendant
had gotten her pants wet and had “stuck his pee pee in her bummy” were spontaneous
declarations because they were made immediately after she left defendant’s apartment while she
was in a state of great excitement). See also People v Butler (1967) 249 CA2d 799, 804, 805, 57
CR 798 (statements of five-year-old unavailable declarant were admissible to show the truth of
the matter asserted because the child was in an agitated state when he made the statement and
because it was made immediately after the child ran out of defendant’s house).

The issue of whether a statement is made after a lapse of time or in response to questions is
relevant but not dispositive on whether the statement is a spontaneous declaration. In In re
Cheryl H. (1984) 153 CA3d 1098, 1130, 1131, 200 CR 789 disapproved on other grounds in
People v Brown (1994) 8 C4th 746, 35 CR2d 407, a three-year-old child’s statements made
during play therapy indicating molestation by her father were not admissible in a dependency
jurisdictional hearing as spontaneous declarations on the issue of whether the father committed
the offenses, since they were made some time after the alleged events and were not made while
the child was in an excited state. However, the statements were admissible in a dispositional
hearing as nonhearsay to show that the child believed that her father had hurt her and that she
was afraid of having continuing contact with him.

If the other conditions for admissibility of a spontaneous declaration have been met, the
witness need not be vulnerable for it to be admissible. White v Illinois (1992) 502 US 346,
357-358,112 S Ct 736, 116 L Ed 24 848.

The judge, not the jury, must decide whether the conditions of admissibility have been met.
In re Damon H., supra, 165 CA3d at 477.

5. [§4.21] Statements by Children Under 12 Years To Prove Corpus Delicti (Evid C
§1228)

Under Evid C §1228, hearsay statements of child victims of sex crimes who are under the
age of 12 may be admitted to bolster an existing confession. These hearsay statements may be
used to provide the judge with independent evidence of the crime under the corpus delicti rule
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only when there is an existing complete confession. Creutz v Superior Court (1996) 49 CA4th
822, 830, 56 CR2d 870. Without this statutory provision, the prosecution might not be able to
proceed even with a confession from the defendant, because the corpus delicti of the crime must
be established by evidence other than the extrajudicial statements of the defendant. People v
McMonigle (1947) 29 C2d 730, 738, 177 P2d 745; People v Mattson (1990) 50 C3d 826, 874,
268 CR 802.

TIP/CAUTION: Because the statements are admitted for the purpose of determining
admissibility of a confession, it is not clear if the Confrontation Clause applies. Therefore, if
the Crawford requirements must be satisfied, courts have not yet addressed the issue of
whether these statements, if they are “testimonial,” must satisfy the Crawford requirements.

Under this section, a court may admit the out-of-court statement of a child under the age of
12 describing an incident of sexual abuse if the contents of the statement were included in a
written report of a law enforcement official or an employee of a county welfare department. Evid
C §1228(a), (b). The statement must have been made before the defendant’s confession and must
be viewed with caution if there is any evidence of personal bias. Evid C §1228(c). The child
must be unavailable as a witness or must refuse to testify (Evid C § 1228(e)), there must not be
any significant inconsistencies between the confession and the statement (Evid C § 1228(d)), and
the confession must have been memorialized by law enforcement officers in a trustworthy
fashion (Evid C §1228(f)).

To introduce this type of hearsay evidence, (1) the prosecution must serve a written notice
on the defendant at least ten days before the trial of the intent to offer such a statement in
evidence, and (2) the court’s determination of admissibility must be made out of the presence of
the jury. Evid C §1228. If the statement is found admissible, it will be admitted outside the
presence of the jury for the sole purpose of determining the admissibility of the defendant’s
confession. Evid C §1228.

6. [§4.22] Statement of State of Mind or Physical Condition or for Medical
Diagnosis or Treatment (Evid C §§1250-1253)

Statements of the declarant’s state of mind, emotion, or physical sensation may be
admissible when they deal with the declarant’s then-existing state of mind and are used to
explain the declarant’s acts or conduct. Evid C §1250. In addition, statements of the declarant’s
state of mind, emotion, or physical sensation at a time before making the statement may be
admissible when they are used to prove or explain the prior state of mind, emotion, or physical
sensation when it itself is in issue and when the declarant is unavailable as a witness. Evid C
§1251. Such statements of physical or mental condition will be inadmissible if made under
circumstances that indicate lack of trustworthiness. Evid C §1252. A declarant’s statements
about his or her fear of a defendant, no matter how credible, are not admissible unless the
declarant’s state of mind is at issue. See People v Bunyard (1988) 45 C3d 1189, 1204, 249 CR
71. Following Crawford v Washington (2004) 541 US 36, 53-54, 124 S Ct 1354, 158 L Ed 2d
177, statements that are testimonial in nature may no longer be admissible under Evid C
§§1250-1253 unless the declarant is unavailable and was subject to cross-examination.
Nontestimonial statements, however, such as statements to a school friend, would still be
admissible under Evid C §1250 because they are outside the scope of Crawford. See People v
Griffin (2004) 33 C4th 536, 579 n4, 15 CR3d 743 (death penalty case).
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Moreover, a nontestimonial statement made by a child victim of abuse or neglect when that
child was under 12 years old may be admissible despite the hearsay rule if the statement was
made for medical diagnosis or treatment. Evid C §1253. Thus, statements made by a four-year-
old child victim to his aunt who was caring for him and to the treating doctor and nurse are
reliable when they were made shortly after the incident, and the child had no reason to lie. In re
Daniel W. (2003) 106 CA4th 159, 165, 130 CR2d 412. Child abuse or neglect mean any act
proscribed by Pen C §§273a, 273d, 288.5, 11165.1, and 11165.2. See Evid C §§1253, 1360(c).

In a criminal case, nontestimonial statements describing the nature and circumstances of the
abuse are admissible if made in the course of diagnosis or treatment, as is a statement identifying
the abuser when the abuser has such an intimate relationship with the child that his or her
identity is relevant to the child’s treatment. See People v Brodit (1998) 61 CA4th 1312, 1331, 72
CR2d 154. The person to whom the child has made the statement need not be licensed as a
treatment provider; if the statement is made to an intern or even a hospital attendant or
ambulance driver, the statement will be admissible if it was made for the diagnosis or treatment.
People v Brodit, supra, 61 CAé4th at 1332.

Nontestimonial statements may also be admissible on the issue of the victim’s state of mind
if his or her credibility has been attacked. See, e.g., People v Mendibles (1988) 199 CA3d 1277,
1304, 245 CR 553, in which statements of an eight-year-old declarant to an aunt, that she was
afraid to wear dresses because defendant touched girls who wore dresses, were admissible under
Evid C §1250 on the question of the declarant’s then-existing state of mind because the
defendant had attacked the victim’s credibility and had supplied a motive for later fabrication.
Such statements may also be admissible on the issue of the condition of the child’s body. See
People v Pike (1960) 183 CA2d 729, 735, 7 CR 188 (five-year-old girl’s statement to her mother
at the time of the incident that her rectum hurt was admissible).

In a dependency case, hearsay exceptions under Evid C §§1250-1253 often arise when the
child describes the molestation to a doctor or other person who then uses the statements in
making a diagnosis or reporting the abuse and who may later testify to them. See, e.g., In re
Tanya P. (1981) 120 CA3d 66, 70, 174 CR 533, in which the court held that a child’s complaint
to a police officer of pain in her vaginal area was admissible as a statement of then-existing pain
under Evid C §1250.

TIP: Note that Crawford and the Confrontation Clause do not apply in a dependency case.
Inre S.C. (2006) 138 CA4th 396, 424, 426-427, 41 CR3d 453.

However, testimony based on these statements as a basis for opinions about matters such as
the conduct of third parties is not admissible. See Evid C §1250(a)(2); In re Cheryl H. (1984)
153 CA3d 1098, 1119, 200 CR 789 disapproved on other grounds in People v Brown (1994) 8
C4th 746, 35 CR2d 407 (psychiatrist’s testimony that child’s father had sexually abused her was
not admissible from child’s statements to the psychiatrist to that effect).

7. Probation Reports and Social Studies
a. [§4.23] Criminal Cases

Out-of-court statements of children and other nontestimonial items of hearsay may be
admissible in limited situations if they are contained in probation reports. In a criminal felony
case, a probation report containing hearsay is admissible for sentencing purposes. See Pen C
§1203(b) (report must include circumstances surrounding crime and defendant’s prior history
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and record); Cal Rules of Ct 4.411.5 (prescribing contents of report). See also Pen C §1203h
(report on person who is convicted of child abuse or neglect). Facts contained in the report that
would be inadmissible hearsay on the question of guilt may nevertheless be received in evidence
on the issue of punishment. People v Peterson (1973) 9 C3d 717, 725, 108 CR 835. Therefore,
for the purposes of making a decision regarding punishment, the court may consider past arrest
and conviction records, although such records would be inadmissible on the question of guilt.
Loder v Municipal Court (1976) 17 C3d 859, 867, 132 CR 464.

b. [§4.24] Juvenile Dependency Cases

The information contained in social studies reports is admissible and competent evidence on
which to base jurisdiction findings if the preparer of the report is present for cross-examination
and the parent or guardian has the opportunity to subpoena and cross-examine the witnesses
mentioned in the report. Welf & I C §§355(b), (d), 341; Cal Rules of Ct 1450(c), 1408(d),
1449(b). In general, the court is authorized to receive and consider probation department reports
on issues involving custody, status, or welfare of children. Welf & I C §281.

A “social study” is a written report furnished by the Department of Social Services (DSS)
to the court, the parties, and counsel. Welf & I C §355(b)(1). The preparer of the report must be
made available for cross-examination on a timely request of any party; availability includes
being on telephone standby, if the person can be present in court within a reasonable time. Welf
& 1 C §355(b)(2); Cal Rules of Ct 1450(c)(2).

If any party raises a timely objection to the admission of specific hearsay in the report, that
particular evidence may not by itself support a jurisdictional finding or any ultimate fact on
which a jurisdictional finding is based unless DSS establishes one or more of the following
exceptions:

» The hearsay evidence would be admissible in any criminal or civil proceeding as a
statutory or case law hearsay exception. Welf & I C §355(c)(1)(A); Cal Rules of Ct
1450(d)(1).

 The hearsay declarant is the child who is the subject of the proceeding and is under 12
years old. This exception may be defeated if the objecting party establishes that the
statement is unreliable in that it is the product of fraud, deceit, or undue influence. Welf
& I C §355(c)(1)(B); Cal Rules of Ct 1450(d)(2).

* The hearsay declarant holds a certain position such as peace officer, health practitioner,
social worker, or teacher and the statement would be admissible if the declarant were
testifying. See Welf & I C §355(c)(1)(C); Cal Rules of Ct 1450(d)(3).

» The hearsay declarant is available for cross-examination. Welf & I C §355(c)(1)(D); Cal
Rules of Ct 1450(d)(4).

The admissibility of hearsay statements contained in a social study report under Welf & I C
§355 was upheld in In re Lucero L. (2000) 22 C4th 1227, 96 CR2d 56, which held that a petition
may be sustained based solely on the social worker’s report containing statements of a child,
even one who is incompetent to testify. If these statements bear indicia of reliability
corroboration of the child’s statements is not required under the social study exception. In re
Lucero L., supra, 22 C4th at 1247-1249. If the court does not find such indicia, there needs to be
additional evidence to support the finding of jurisdiction. In re Lucero L., supra.

There is also a judicially created child dependency hearsay exception created in In re Cindy
L. (1997) 17 C4th 15, 69 CR2d 803. Before permitting a statement to be admitted under this



§4.25 Bench Handbook: The Child Victim Witness 78

exception, the court must find that the hearsay statements are reliable. In re Cindy L., supra, 17
C4th at 28. Whether or not the child would be competent to testify as a witness, the child’s
reliable hearsay statement is admissible; if, however, the child is not available for cross-
examination, his or her hearsay statements must be corroborated. 17 C4th at 29. Crawford v
Washington (2004) 541 US 36, 124 S Ct 1354, 158 L Ed 2d 177, 193, does not apply to juvenile
dependency proceedings because the Sixth Amendment right of criminal defendants to confront
witnesses against them does not apply to parents in dependency proceedings; therefore Cindy L.
and Lucero L. are still good law. In re April C. (2005) 131 CA4th 599, 611, 31 CR3d 804.

It is generally agreed that the court may admit hearsay in social studies reports received in
hearings held subsequent to the jurisdiction hearing without having the preparer present and
available for cross-examination. See Andrea L. v Superior Court (1998) 64 CA4th 1377, 1387
n3, 75 CR2d 85.

c. [§4.25] Juvenile Delinquency Cases

For juvenile delinquency dispositions, the court may consider relevant evidence contained
in a social study of the child. Cal Rules of Ct 1492; Welf & I C §§280 (duty of probation officer
to prepare report), 706 (court must receive report in evidence when making disposition), and
706.5 (contents of report when foster care placement is at issue). The court may not, however,
consider the contents of such a report at the adjudication hearing (In re Gladys R. (1970) 1 C3d
855, 860, 83 CR 671), except for the portion containing the jurisdictional facts (Jn re Michael V.
(1974) 10 C3d 676, 683, 111 CR 681). Courts have not ruled whether the Confrontation Clause,
and therefore Crawford v Washington (2004) 541 US 36, 124 S Ct 1354, 158 L Ed 2d 177, apply
in juvenile delinquency proceedings.

d. [§4.26] Family Law Cases

Hearsay evidence in a custody investigation report is also admissible in family law cases but
only with the stipulation of the parties. Fam C §3111(c); Dahl v Dahl (1965) 237 CA2d 407,
413, 46 CR 881 (decided under former CCP §263; see now Fam C §3111(c)). Similarly, Fam C
§7851(d) provides that the court must receive the report of the probation officer or investigator
into evidence in a family court proceeding for termination of parental rights. The report must
contain a statement from the child about his or her thoughts and feelings about the proceedings.
Fam C §7851(b)(2).

8. [§4.27] Child Hearsay Exception for Statements of Abuse or Neglect Victim
Under 12 in Criminal Case

A recent but uncertain exception to the hearsay rule is found in Evid C §1360, which
permits the admission of statements made by a child victim under 12 years old describing an act
of abuse or neglect. Such a statement is admissible under this section if (Evid C §1360(a)):

+ It is not already admissible under another statute or court rule;

« The court finds, after a hearing conducted outside the jury’s presence, that the time,
content, and circumstances of the statement provide sufficient indicia of reliability; and

» The child either
— Testifies at the proceedings; or

— Is unavailable as a witness, in which case the statement may be admitted only if
there is independent corroboration of the abuse or neglect.
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The validity of Evid C §1360 after Crawford v Washington (2004) 541 US 36, 124 S Ct
1354, 158 L Ed 2d 177, has not been directly addressed, although People v Sisavath (2004) 118
CA4th 1396, 1403, 13 CR3d 753, considered whether a child witness’s out-of-court testimony
should have been excluded under Evid C §1360 after Crawford, the court found that it did not
need to resolve that issue because admission of the statements violated the Confrontation Clause.
In a case discussing a statute that is somewhat similar to Evid C §1360, however, a court held
that Evid C §1380 (permitting admission of a videotaped statement of a victim of elder abuse) is
unconstitutional on its face after Crawford because although Evid C §1380 requires
unavailability, it does not require the opportunity to cross-examine. See People v Pirwani (2004)
119 CA4th 770, 786, 14 CR3d 673.

When the statements to be admitted are not testimonial, some of the circumstances under
which a court may find indicia of trustworthiness in a child witness’s hearsay statements are
(People v Eccleston (2001) 89 CA4th 436, 446448, 107 CR2d 440):

« If available to testify, the child would otherwise be competent as a witness (understands
relevant concepts and differentiates truth from falsity);

+ The statements were spontaneously made and consistently repeated;

« The child showed both comprehension of his or her own statements and independence of
thought while making statements;

 The child displayed sexual knowledge not normal for someone of that age;
¢ The child had no motive to fabricate; and
+ The child was not asked leading questions during a taped interview

Two additional indicia of trustworthiness in a child witness’s hearsay statements may be
that (People v Brodit (1998) 61 CA4th 1312, 1330, 72 CR2d 154):

+ There was nothing in the child’s mental state to indicate that the statements were
unreliable, and

« Although the statements were not spontaneous, they were consistently repeated

Child abuse means any act proscribed by Pen C §§273a, 273d, 288.5, and 11165.1, and
neglect means acts proscribed by Pen C § 11165.2. Evid C §1360(c). In order for a statement to
be admissible under this section, the proponent must have given fair notice of the intention to
offer it to the adverse party. Evid C §1360(b); see People v Roberto V. (2001) 93 CA4th 1350,
1368-1369, 1373, 113 CR2d 804 (because notice of the use of Evid C §1360 was not given to
the defense until after the jury was sworn, child’s statements were not admissible).

9. [§4.28] Additional Exceptions

Hearsay statements of a child witness, which are inadmissible for the truth of the matters
asserted, may be admissible for other purposes. See, e.g., In re Clara B. (1993) 20 CA4th 988,
998, 25 CR2d 56.

Statements of an unavailable witness who is the victim of physical abuse or the threat of
abuse may be admissible under Evid C §1370 if the statements are made to a medical
professional or law enforcement official at or near the time of the threat or injury. However, after
Crawford, Evid C §1370 must be read to require the defendant to have an opportunity to cross-
examine the declarant before any testimonial hearsay can be admitted. People v Price (2004) 120
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CA4th 224, 239, 15 CR3d 229. In Price, the requirement was met when the declarant testified at
the preliminary hearing. People v Price, supra.

Use of videotaped testimony of an adult witness under Evid C §1370 did not violate the
defendant’s due process rights or right to confrontation when the witness suffered from physical
illness and extreme anxiety, and direct testimony would have been likely to harm the witness and
impair truth gathering. People v Williams (2002) 102 CA4th 995, 1008-1009, 125 CR2d 884
(pre-Crawford case—defendant had opportunity to cross-examine); but see People v Murphy
(2003) 107 CA4th 1150, 1157, 132 CR2d 688 (pre-Crawford case—court failed to hold hearing
regarding necessity to use one-way mirror).

C. [§4.29] FRESH COMPLAINT

Because it is now known that victims of sexual assaults in general, and children in
particular, do not often immediately disclose their victimizations, admissibility of their
complaints no longer depends on whether they were “freshly” made. See People v Brown (1994)
8 C4th 746, 758, 763, 35 CR2d 407. Sexual abuse victims, including children, are reluctant to
report abuse incidents and often delay in doing so. People v Brown, supra, 8 C4th at 758. The
child victim is often not aware that the conduct is wrong and that what has occurred is not
normal. People v Brown, supra. Indeed, the child victim may not speak up because he or she is
experiencing confusion and guilt and wants to forget the incident; in addition, he or she may well
have been threatened by the accuser. People v Brown, supra, citing 2 Myers, Evidence in Child
Abuse and Neglect Cases §7.31, pp 194-196 (2d ed 1992).

Evidence of the fact of disclosure, and the circumstances surrounding the disclosure, is
therefore admissible in a criminal trial for nonhearsay purposes under applicable evidentiary
principles. People v Brown, supra, 8 C4th at 763. Both the delay in complaining and the
spontaneity of the complaint are factors to be considered in assisting the trier of fact to assess the
significance of the victim’s statements. People v Brown, supra. The evidence must be carefully
limited to the fact that a complaint was made and to the circumstances surrounding the making of
the complaint; it should not encompass the contents of the statements and any description of the
alleged molestation. People v Brown, supra, 8 C4th at 762, 764.

VI. DETERMINING APPLICABLE PRIVILEGES
A. [§4.30] IN GENERAL

While there is no parent-child privilege in California (De Los Santos v Superior Court
(1980) 27 C3d 677, 682, 166 CR 172) as there is in some other states, a number of other
privileges apply to the child witness. The one most commonly claimed by or on behalf of the
child witness is the psychotherapist-patient privilege (Evid C §§1010-1027). Other applicable
privileges include the physician-patient privilege (Evid C §§990-1007), the attorney-client
privilege (Evid C §§950-962), and the sexual assault victim-counselor privilege (Evid C
§§1035-1036.2).

In dependency cases, these rules regarding privileges apply:

» The privilege not to testify and not to be called as a witness against the spouse under Evid
C §972 is not available to the parent or guardian. Cal Rules of Ct 1450(¢).

« The confidential marital privilege under Evid C §980 is not available to the parent or
guardian. Cal Rules of Ct 1450(e); see Evid C §986.
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Under Welf & I C §317(f), either the child or his or her counsel may invoke a privilege such
as the psychotherapist-patient privilege; if the child invokes it, counsel may not waive it, but if
counsel invokes it, the child may waive it. Counsel is the holder of the privilege if the child is
neither old nor mature enough to consent to the invocation of the privilege. Welf & I C §317(f).
See also discussion in §3.14.

B. PSYCHOTHERAPIST-PATIENT PRIVILEGE

1. [§4.31] Nature of Privilege

A psychotherapeutic patient has a privilege to refuse to disclose and to prevent others from
disclosing confidential communications between the patient and the psychotherapist. Evid C
§1014. See also Evid C §§1010 (defining psychotherapist), 1010.5 (privilege applicable to
educational psychologist), 1011 (defining patient), and 1012 (defining confidential
communications). The purpose of the privilege is to permit the patient to be able to speak freely
to the therapist in order to permit the building of trust. Therapists will usually reassure children
and other patients at the outset of treatment that everything they say will remain confidential
unless sexual abuse is disclosed or unless the therapist feels that the patient might cause serious
harm to self or others.

Confidential communications also include communications made by the parents to the
psychotherapist, because those communications are made to benefit the child and enhance the
therapy. Grosslight v Superior Court (1977) 72 CA3d 502, 507, 140 CR 278 (child was 17-year-
old psychiatric patient). The names of the other members of a therapy group come within the
psychotherapist-patient privilege, as do the communications made by the patient to those
members. Farrell L. v Superior Court (1988) 203 CA3d 521, 527, 250 CR 25 (patient was child).
A communication to a therapist from a defendant in which he admitted sexual abuse of his child,
however, is not confidential when the dominant purpose of the communication was not to seek
treatment but to be admitted into a treatment program in order to avoid prison. People v Cabral
(1993) 12 CA4th 820, 826-828, 15 CR2d 866.

2. [§4.32] Who May Claim Privilege

The privilege may be claimed by its holder (see Evid C §1013), a person authorized by the
holder to claim it, or by the psychotherapist, unless no holder exists or the holder instructs the
psychotherapist not to claim the privilege. Evid C §1014. See also Evid C §1015
(psychotherapist has duty to claim privilege when he or she has made or received a confidential
communication and is present when the communication is sought to be disclosed). The
psychotherapist cannot waive the privilege for the patient under Evid C §1015. Roberts v
Superior Court (1973) 9 C3d 330, 341, 107 CR 309.

Although the holder of the privilege is the guardian or conservator when the patient has a
guardian or conservator (Evid C §1013(b)), the holder of the child’s privilege is the child, not the
parent, when the parent has been accused of sexual abuse and the child is in therapy to deal with
the emotional effects of the abuse. In re Daniel C. H. (1990) 220 CA3d 814, 829, 269 CR 624. In
this case, the court held that there is nothing in the fundamental nature of the parent-child
relationship that would permit a parent to demand disclosure of confidential communications
made by a child to his or her treating therapist when the child is a subject of a dependency
proceeding. 220 CA3d at 827. If disclosure would harm the therapist-patient relationship or have
a detrimental effect on the child’s psychological well-being, a parent should be denied access to
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both the records of the child’s therapist and the therapist’s testimony. 220 CA3d at 828.
Furthermore, the psychotherapist-patient privilege (which may be asserted by the child’s
attorney) does not yield to a parent’s interest in presenting evidence in the parent’s own behalf in
a dependency proceeding. 220 CA3d at 829. The psychotherapist is a joint holder of the privilege
with the child; waiver by one holder does not affect the other holder’s right or duty to claim the
privilege. Evid C §912.

3. [§4.33] Exceptions

There is no psychotherapist-patient privilege if the patient is under 16 years old and the
psychotherapist has reasonable cause to believe that the patient has been the victim of a crime
and that disclosure of the communication is in the best interest of the child. Evid C §1027. The
court in People v Caplan (1987) 193 CA3d 543, 556, 238 CR 478, stated that Evid C §1027 is a
limited removal of the privilege on behalf of the child-patient and places the privilege with the
psychotherapist. When a crime has been committed against a child, the psychotherapist must
claim the privilege by stating that the disclosure is not in the best interests of the child. People v
Caplan, supra. However, the privilege remains with the child with respect to treating
psychotherapists who do not know about the abuse. 193 CA3d at 557. See also In re Courtney S.
(1982) 130 CA3d 567, 181 CR 843 (privilege inapplicable in dependency proceedings when
child had told psychotherapist of molestation).

A number of other exceptions to the psychotherapist-patient privilege affect patients who
are children. One is the dangerous-patient exception of Evid C §1024. See In re Kevin F. (1989)
213 CA3d 178, 181, 183, 261 CR 413 (privilege does not apply when child confessed arson to
psychotherapist). A similar exception is created by the Child Abuse and Neglect Reporting Act
(Pen C §§11164—11174.3), which provides for an exception to the privilege when the abuser
confides the abuse to a psychotherapist. People v Stritzinger (1983) 34 C3d 505, 512, 194 CR
431. However, the exception to the privilege carved out by the Reporting Act extends only to
information actually reported and not to “reportable” information that was not reported. People v
John B. (1987) 192 CA3d 1073, 1078, 237 CR 659.

Another exception is the patient-litigant exception of Evid C §1016 invoked when the
patient puts his or her condition in issue. See Britt v Superior Court (1978) 20 C3d 844, 863, 143
CR 695 (exception encompasses only those mental conditions that patient brings before the
court). See also In re Daniel C. H. (1990) 220 CA3d 814, 829, 269 CR 624 (child does not
“tender” his or her mental condition in a dependency proceeding by complaining of abuse;
therefore, exception to privilege does not apply). Another exception applies when the court
appoints a psychotherapist to examine the patient. Evid C §1017. However, a juvenile court
referral for counseling is not equivalent to a court-ordered examination within the meaning of
Evid C §1017. In re Eduardo A. (1989) 209 CA3d 1038, 1041, 262 CR 68.

4. [§4.34] Balancing Privilege With Need for Disclosure

When a juvenile sex offender is required to participate in a court-ordered sex offender
treatment program, the treating therapist’s disclosure to the court regarding the juvenile’s
progress in the program is a reasonably necessary disclosure under Evid C §1012. In re Pedro M.
(2000) 81 CA4th 550, 554-555, 96 CR2d 839. The disclosure must be circumscribed, however,
so that it contains no details of therapeutic sessions, diagnosis, or specific statements made by
either the patient or the psychotherapist. 81 CA4th at 554. Similarly, in a delinquency context,
you may require that a juvenile’s medical records, as a condition of probation, be made available
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to the probation officer and the court without violating Evid C §1012 because the disclosure is
necessary to the rehabilitative process set in motion by the court. See In re Christopher M.
(2005) 127 CA4th 684, 696, 26 CR3d 61.

When the jury could learn of the possibility that the child victim could have fabricated
allegations of sexual abuse from a number of sources, the psychotherapist-patient privilege
outweighs the potential value of the psychotherapist’s testimony concerning the child victim’s
frequent lying and severe emotional problems. People v Castro (1994) 30 CA4th 390, 397-398,
35 CR2d 839. Indeed, the psychotherapist is in no better position to evaluate the child’s
credibility than the jurors. 30 CA4th at 397. On the other hand, in a defamation action for
allegedly false child abuse allegations between former spouses, the need for disclosure
outweighs the right to claim the psychotherapist-patient privilege. Roe v Superior Court (1991)
229 CA3d 832, 843, 280 CR 380.In the dependency context, the privilege protects the child’s
communications and details of the therapy, but does not prohibit the psychotherapist from giving
the court information gained in the information-gathering aspect of psychotherapy. In re Mark L.
(2001) 94 CA4th 573, 584, 114 CR2d 499. When a dependent child undergoes therapy, the
juvenile court may order the child’s therapist to disclose limited information regarding the issues
being addressed by the child in therapy, the general progress being made, and any concemns. In
this way, the court can ensure the dual purpose of therapy in dependency cases—to treat the
child and to provide the court and agency with information necessary to make reasoned
recommendations and decisions regarding the child’s welfare—is satisfied. See In re Kristine W.
(2001) 94 CA4th 521, 527-528, 114 CR2d 369.

C. [§4.35] SEXUAL ASSAULT VICTIM-COUNSELOR PRIVILEGE

A person who consults a counselor for the purpose of securing guidance and assistance
because of problems arising from a sexual assault has a privilege not to disclose and to prevent
disclosure of confidential communications made during the consultation. Evid C §§1035
(definition of victim), 1035.8 (nature of privilege), 1035.2 (definition of sexual assault victim
counselor), 1036 (definition of sexual assault). The holder of this privilege is the sexual assault
victim when he or she has no guardian or conservator. Evid C §1035.6. The privilege may be
claimed by the holder of the privilege or a person authorized to claim the privilege by the holder;
the sexual assault victim counselor may also claim the privilege unless there is no holder in
existence or he or she is otherwise instructed by an authorized person. Evid C §1035.8. If the
counselor is present when the communication is disclosed and is authorized to claim the
privilege, he or she must claim it. Evid C §1036.

Despite this privilege, the court may compel disclosure of otherwise privileged confidential
communications in criminal proceedings or proceedings related to child abuse if it determines
that the probative value of the disclosure would outweigh the effect on the victim, the treatment
relationship, and the treatment services. Evid C §1035.4. When the court is ruling on a claim of
privilege under this section, it may require the person from whom disclosure is sought or the
person claiming the privilege, or both, to disclose the privilege in chambers. Evid C §1035.4.
Once the court determines that there is a reasonable likelihood that certain information is subject
to disclosure under the balancing test described above, it must inform the defendant of the nature
of that information. Evid C §1035.4(1). It must then order a hearing out of the presence of the
jury to permit questioning of the counselor about the information. Evid C §1035.4(2). At the
conclusion of the hearing, the court must make an order, ruling on which items may be disclosed.
Evid C §1035.4(3). :
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A court may compel disclosure of information given to a sexual assault counselor only if it
determines that probative value of the information outweighs the effect on the victim, the
treatment relationship, and the services. Evid C §1035.4. Because of this, a sexual assault
counselor may be compelled to testify that a child was present at a school program on child
abuse in the face of the child’s denial. People v Gilbert (1992) 5 CA4th 1372, 1391, 7 CR2d 660.

Because a child may be the victim of domestic violence, the confidential communications
made by a child victim to a domestic violence counselor may be privileged under Evid C
§§1037-1038. Similarly, if a child is a victim of human trafficking, the confidential
communications made by the child to a human trafficking caseworker may be privileged under
Evid C §§1038-1038.2.

D. [§4.36] ATTORNEY-CLIENT PRIVILEGE

Although there is no parent-child privilege in California that protects a child’s
communications to his or her parents, the attorney-client privilege (Evid C §§950-962) may
protect the communications made by a child to that child’s parents, if the communications were
made at the request of the child’s attorney or to assist the attorney in preparation for trial. De Los
Santos v Superior Court (1980) 27 C3d 677, 682, 166 CR 172. See also Evid C §952 (com-
munications protected by attorney-client privilege may be made to third persons who are present
to further the client’s interest or those to whom the disclosure is necessary for transmission of the
information). In De Los Santos, the communications were made to the mother who was the
child’s guardian ad litem in a personal injury case. The court held that the mother could assert
the privilege in her capacity as guardian ad litem.

E. [§4.37] MARITAL PRIVILEGE

The privilege not to disclose confidential marital communications, which may be asserted
by a spouse in most criminal proceedings against the other spouse, is governed by Evid C
§§980-987. It is not applicable in criminal proceedings arising out of a crime committed against
a child of the marriage (Evid C §985) nor in juvenile court proceedings (Evid C §986). Similarly,
the privilege not to testify against one’s spouse is not applicable when one spouse is charged
with a crime against a child of the marriage (Evid C §972(e)(1)), in juvenile court proceedings
(Evid C §972(d)), and in child support proceedings brought against a spouse on behalf of the
child of that spouse (Evid C §972(g)). See also Cal Rules of Ct 1450(e) (privilege not to testify
or be called as a witness against a spouse and confidential communications privilege are not
available to a parent or guardian in a contested jurisdictional hearing in a dependency case).

In People v Daniels (1969) 1 CA3d 367, 376, 81 CR 675, the court of appeal held that
letters written by a husband to his wife that would otherwise be protected by the privilege not to
disclose confidential marital communications were admissible for impeachment purposes at the
criminal trial for rape and incest of defendant’s daughter. The privilege is not made applicable
because the communications were made after, rather than before, the commission of the crime.1
CA3d at 377.

F. [§4.38] PHYSICIAN-PATIENT PRIVILEGE

The physician-patient privilege is codified in Evid C §§990-1007. Like the psychotherapist-
patient privilege, it gives a patient the privilege to refuse to disclose and to prevent others from
disclosing confidential communications between the patient and the physician. Evid C §994. The
privilege is defeated when the patient puts his or her medical condition in issue. Evid C §996.
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The holder of this privilege is generally the patient. Evid C §994. The physician must claim the
privilege if he or she is present when the disclosure is sought and is otherwise authorized to
claim it. Evid C §995.

Although under ordinary circumstances it would be reasonable for a parent to claim the
physician-patient privilege on behalf of the child, a mother whose baby was born under the
influence of dangerous drugs may not assert the privilege in a dependency hearing when there is
a potential conflict between the mother’s and the child’s interests. In re Troy D. (1989) 215
CA3d 889, 900, 263 CR 869.

VIl. USE OF EXPERTS
A. [§4.39] IN GENERAL

A subject is a proper one for expert opinion when it is “beyond common experience” and
when the expert opinion would assist the fact finder. Evid C §801; In re Cheryl H. (1984) 153
CA3d 1098, 1118, 200 CR 789 disapproved on other grounds in People v Brown (1994) 8 C4th
746, 35 CR2d 407. The inference made by the expert witness must be one that an expert is
equipped to make as a matter of expertise, logic, and law. In re Cheryl H., supra. Expert
testimony is not admissible when it would not assist the trier of fact, when the expert is no better
equipped than the layperson to make the inference in question, or when the inference is an
impermissible one on the part of either the expert or the layperson. In re Cheryl H., supra. It is
not admissible if it consists of conclusions that can be just as easily reached by the fact finder as
by the expert (People v Valdez (1997) 58 CA4th 494, 506, 68 CR2d 135) and when it would add
nothing to the jury’s common fund of information. People v McDonald (1984) 37 C3d 351, 367,
208 CR 236, overruled on another ground by People v Mendoza (2000) 23 C4th 896, 98 CR2d
431.

In a death penalty case, the Supreme Court has held that the experience of child victims of
violent sexual assaults is not sufficiently within common experience under Evid C §801 that
expert assistance is not required. People v Smith (2005) 35 C4th 334, 363, 25 CR3d 554.

When expert testimony is admitted, however, a trier of fact is always free to reject the
expert’s conclusions because of doubt as to the material on which they were based. People v
Stoll (1989) 49 C3d 1136, 1155, 265 CR 111.

The qualification of expert witnesses, including foundational requirements, is within the
sound discretion of the court. People v Ramos (1997) 15 C4th 1133, 1175, 64 CR2d 892. Once a
witness has been qualified as an expert by means of special knowledge, skill, experience,
training, or education (Evid C §802), he or she may assist the trier of fact by testifying on
subjects that are outside the realm of common experience (Evid C §801(a)). The expert’s opinion
must be based on matters that are of a type to be reasonably relied on and that are perceived or
personally known to him or her. Evid C §801(b).

The expert may give an opinion embracing the ultimate issue in the case if that testimony is
otherwise admissible. Evid C §805. In a case involving a child witness of sexual abuse, the
ultimate facts are whether the abuse occurred and who was the abuser. More particularly, the
ultimate legal issue in criminal proceedings is whether the defendant is guilty, and in juvenile
dependency proceedings, whether the court should assume jurisdiction over the child. While
experts may not testify as to the defendant’s criminal responsibility or juvenile court jurisdiction,
they may nevertheless provide testimony embracing the ultimate facts concerning the abuse.
Myers et al, Expert Testimony in Child Abuse Litigation, 68 Neb L Rev 18 (1989).
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The court may appoint an expert on its own motion or on the motion of any party whenever
it appears that expert evidence may be required. Evid C §730. Payment for the expert is made
from county funds in criminal and juvenile court proceedings. Evid C §731. When an expert is
appointed by the court, he or she may be called and examined by the court or by any party. Evid
C §732. The parties may cross-examine a court-appointed expert witness as if he or she had been
called by the adverse party. Evid C §§732, 775. Additional experts may be called by the parties
who must bear the expense of these witnesses. Evid C §733.

The trial court’s decision on whether or not to permit expert testimony will not be disturbed
on appeal unless there has been a manifest abuse of discretion. People v Kelly (1976) 17 C3d 24,
39, 130 CR 144.

B. [§4.40] COURT-APPOINTED CHILD DEVELOPMENT EXPERT

Young witnesses often have special needs that must be understood if they are to testify
effectively. In some cases, it may be appropriate for you to appoint a neutral expert on child
development to assist the court in understanding the developmental and psychological needs of
particular child witnesses. A developmental expert could assist court and counsel in numerous
ways, such as advising the court on steps that could be taken to make testifying less traumatic for
a child. The expert might inform the court of a child’s cognitive and communicative abilities so
that the court can control the proceedings to enable the child to communicate effectively.

A court-appointed expert on child development should not offer testimony on the substance
of allegations of child sexual abuse. The expert should remain strictly nonpartisan. The expert’s
role is not to prove or disprove abuse, but to assist the court in executing the difficult
responsibilities of ensuring a fair trial, protecting vulnerable child witnesses, and fostering
complete and accurate testimony (114, pp 144-145).

C. [§4.41] WHEN EXPERT TESTIMONY IS NEEDED

Experts may be needed to assist the trier of fact in determining whether or not abuse has
occurred from a medical point of view. See, e.g., People v Newlun (1991) 227 CA3d 1590, 278
CR 550; People v Belasco (1981) 125 CA3d 974, 979, 178 CR 461 (physician was able to testify
to forced penile entry of 14-year-old girl). Experts may also be useful to rebut attacks on the
child’s credibility arising from inconsistencies in the child’s story or delay in reporting the abuse.
See, e.g., People v Harlan (1990) 222 CA3d 439, 449, 271 CR 653. Expert testimony may
occasionally be helpful to advise the fact finder on a child’s abilities and limitations. See People
v Stark (1989) 213 CA3d 107, 113, 261 CR 479 (expert testified that child victim witness was
not retarded despite the fact that he was hydrocephalic and had a large head, and also explained
about child’s learning disabilities to alert the fact finder to the child’s sequencing difficulties).
Mental health experts are also used to testify as to whether the child is psychologically
“unavailable” to testify under Evid C §240 for the purpose of admitting certain hearsay
statements of the child (see, e.g., Evid C §§1228 (statement of child under 12 establishing corpus
delicti of sex crime), 1230 (declaration against interest), 1251 (statement of prior mental or
physical state), and 1291 (former testimony)). An example of this use of an expert witness was
encountered in People v Gomez (1972) 26 CA3d 225, 228, 103 CR 80, in which treating
physicians testified that the child victim of sexual abuse was unavailable to testify because
testifying would be a traumatic experience that would likely impair her present and future health.
In that case, the victim’s former (preliminary hearing) testimony was received in evidence under
Evid C §1291.
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In addition, mental health experts are used to determine unavailability for the purposes of
using the child’s videotaped preliminary hearing testimony at the actual trial. See Pen C
§1346(d); Evid C §1291. A mental health expert would also presumably be needed to show that
a preliminary hearing should be closed to the public when testimony by the child victim of
sexual abuse before the public would be likely to cause serious psychological harm (see Pen C
§868.7(a)(1)), as well as to show that the trial itself should be closed during the child’s testimony
(Pen C §859.1(b)(6) (disclosure of child’s identity would cause serious harm to child witness)).

Experts also frequently testify on proper interviewing techniques, addressing the concern
that the child’s testimony can be contaminated through the interview process. Despite this, at the
time of this writing, studies have not produced a single proper method for interviewing children
that can be held out as the standard to be used in every case, and no definitive method for
avoiding contamination exists.

TIP: Although scientific experts have relevant information to offer in this regard, you will
want to be skeptical of those who claim extreme positions.

Research studies on children’s suggestibility have demonstrated the vulnerability of very
young children (in the three- to five-year-old range) to affirm/report fictitious events in response
to suggestive questioning (42). Many of these studies are modeled on worst-case scenarios that
combine multiple, highly suggestive techniques into one protocol repeated over multiple
interviews with very young children. However, these results do not necessarily generalize to
older children and to individual questions in less accusatory/suggestive contexts. Moreover,
often studies do not recreate the complexities of real cases and fail to consider many of the
factors, such as loyalty or fear, which make children less likely to make false claims and make
truly abused children reluctant to reveal information (115).

See §4.40 on using a child development expert as an advisor to the judge on the conduct of
the trial.

D. [§4.42] QUALIFICATIONS OF EXPERT

A person is qualified to testify as an expert if he or she has special knowledge, skill,
experience, training, or education qualifying him or her as an expert in the area that is the subject
of the testimony. Evid C §720(a). The expert’s knowledge, skill, experience, training, or
education may be shown by any admissible evidence. Evid C §720(b).

Lay witnesses may give opinions that are rationally based on their own perceptions and are
helpful to a clear understanding of their testimony (Evid C §800), but they may not testify as to
the credibility of other witnesses (People v Melton (1988) 44 C3d 713, 744, 244 CR 867). In
People v Sergill (1982) 138 CA3d 34, 187 CR 497, a conviction for violation of Pen C §288a
was reversed because of admission of opinion testimony by two police officers that the eight-
year-old complaining witness was telling the truth. The court held that this testimony was not
proper because the police officers were not experts under Evid C §720(a) in judging credibility
despite the fact that they had taken numerous reports from abused children during their careers.
138 CA3d at 39.

In Sergill, the officers’ testimony also did not qualify as admissible opinion testimony of a
lay witness, since that type of testimony is only admissible if the lay witness could not
adequately describe his or her observations without using opinion wording. 138 CA3d at 40.
Because both these officers were able to describe their experiences with the girl in full and
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concrete detail, their opinions as to her truthfulness were not necessary or even helpful to an
understanding of their testimony. But see People v Dunnahoo (1984) 152 CA3d 561, 577, 199
CR 796 (police officer’s testimony that it is not unusual for child abuse victims to be reluctant to
talk about their experiences was admissible as expert opinion testimony under Evid C §801).

Witnesses who have been permitted to testify as experts in cases involving sexually abused
children include:

» Person with master’s degree in social work, specialized training in treatment of abuse,
and experience with several hundred sexually abused children. People v Harlan (1990)
222 CA3d 439, 448,271 CR 653.

* Clinical psychologist. In re Sara M. (1987) 194 CA3d 585, 239 CR 578.

* Psychiatrist. Seering v Department of Social Servs. (1987) 194 CA3d 298, 239 CR 422;
In re Cheryl H. (1984) 153 CA3d 1098, 200 CR 789.

 Physician experienced in examining children for sexual abuse. People v Mendibles
(1988) 199 CA3d 1277, 245 CR 553 (physician: conducted a study concerning hymeneal
openings in 120-150 preadolescent and adolescent girls and had written articles on
sexual abuse); People v Newlun (1991) 227 CA3d 1590, 278 CR 550.

« Police officers. People v Dunnahoo, supra; People v McAlpin (1991) 53 C3d 1289, 283
CR 382. But see People v Sergill, supra.

No one profession or discipline holds a monopoly on expertise in the field of child abuse
and neglect or family functioning. It is an interdisciplinary field and valuable experts may come
from the professions of psychiatry, psychology, social work, pediatrics, or law enforcement. For
many purposes, the ideal expert is someone who is knowledgeable in both the clinical arena,
possessing significant experience with children, and the research arena, either conducting
relevant studies or keeping abreast of the changing nature of knowledge in the fields of family
functioning, child development, and child abuse. Clinicians who are not familiar with current
research findings may base opinions on their own experiences, often in private practice. These
opinions may be based on a relatively biased and nonrepresentative sample of children.

In some instances, researchers who have no experience working with children in a clinical
context may provide useful testimony about children as a class. For example, testimony
regarding the literature on child development may be appropriate to inform triers of fact in
making custody plans or in rehabilitating a child’s testimony. However, experts who testify
about the research base will be most helpful if they temper their theoretical generalizations with
clinical experience in working with children because some questions cannot be studied
experimentally.

The medical or mental health professional who serves as an expert witness may also have
been the doctor or therapist who was treating the child. See, e.g., In re Daniel C. H. (1990) 220
CA3d 814, 833, 269 CR 624, in which the trial court properly appointed psychiatric experts as
evaluators even though one had treated the child and the other had had contacts with the mother
who was in an adversarial position with respect to the father. In addition, the court held that the
father’s due process rights were not violated when the court prohibited him from engaging an
independent expert of his own since there was no evidence of bias in the court-appointed experts
and since examination by yet another expert would have been detrimental to the child. 220 CA3d
at 835. The prosecution may call the same witness as both the treating doctor and as an expert as
long as the jury is not confused. See People v Luna (1988) 204 CA3d 726, 737, 250 CR 878,
disapproved on other grounds in People v Jones (1990) 51 C3d 294, 270 CR 611.
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E. [§4.43] LIMITATIONS ON USE OF EXPERTS

Because exposure of child sexual abuse victims to multiple examinations by experts can be
experienced by some children and parents as highly stressful, many judges believe that the better
practice is to obtain a stipulation from all parties to a single expert. At least one court has used
former Pen C §288(c) (now Pen C §288(d)) to deny a defense motion for physical examination
of complaining witnesses based on the facts that the examination would produce equivocal
results at best and would contravene former Pen C §288(c) in subjecting the children to
emotional harm. People v Nokes (1986) 183 CA3d 468, 482, 228 CR 119 (preliminary
examination of a criminal prosecution for child abuse).

F. [§4.44] KELLYRULE

The Kelly-Frye test was adopted by California courts to ensure that novel scientific methods
of proof be based on matter that may reasonably be relied on. See People v Municipal Court
(Sansome) (1986) 184 CA2d 199, 201, 288 CR 798; In re Sara M. (1987) 194 CA3d 585, 592,
239 CR 578. This test was devised to satisfy Evid C §§801(b) (expert’s testimony must be based
on reasonably reliable matter) and 720 (expert must be qualified on the subject to which
testimony relates) and is based on the holdings of Frye v U.S. (DC Cir 1923) 293 F 1013, and
People v Kelly (1976) 17 C3d 24, 130 CR 144. In Daubert v Merrill Dow Pharmaceuticals, Inc.
(1993) 509 US 579, 113 S Ct 2786, 125 L Ed 2d 469, the United States Supreme Court overruled
Frye v U.S. (1923) 293 F 1013 (which held that scientific evidence is admissible only if it is
generally accepted in the scientific community) and held that it is up to the court to decide
whether scientific evidence is based on scientific knowledge. This case is based on the Federal
Rules of Evidence, which differ from the California Evidence Code.

The California Supreme Court held that the more flexible approach to the admission of
scientific evidence outlined in Daubert does not require overruling People v Kelly, supra. People
v Leahy (1994) 8 C4th 587, 604, 34 CR2d 663. Therefore, what used to be called the Kelly-Frye
rule (or, since Daubert overruled Frye, the Kelly rule) is still good law and courts must still
require a preliminary showing of acceptance in the scientific community before novel scientific
evidence may be introduced. People v Leahy, supra.

The tests that must be met before admission of expert evidence relating to a new scientific
technique (People v Morganti (1996) 43 CA4th 643, 657-663, 667, 50 CR2d 837 (agglutination
inhibition and polymerase chain reaction analysis)) are:

(1) There must be general acceptance in the scientific community, which may be established
by endorsement of the technique in a published California appellate opinion. If it has not been
established by this method, courts should use an overview of the literature along with testimony
of experts and relevant decisions from other jurisdictions to determine if there is acceptance.

(2) The expert must be qualified; in this regard, an expert may have some interest in the
technique (a certain degree of interest must be tolerated if scientists familiar with the technique
are to testify at all).

(3) Correct scientific procedures must have been used.

The third prong, which cannot be satisfied by relying on a published appellate opinion,
assumes that the first prong has been met, and focuses on whether the procedures used in the
current case complied with the technique. People v Venegas (1998) 18 C4th 47, 81, 74 CR2d
262. The expert who testifies about this third prong need not evaluate the validity of the
technique or its scientific acceptance, although he or she must thoroughly understand the
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technique and be able to testify as to whether the procedures used were correct. People v
Venegas, supra.

Testimony regarding the behavior of sexual abuse victims based on the expert’s
observations is not subject to Kelly-Frye. Wilson v Phillips (1999) 73 CA4th 250, 254, 86 CR2d
204 (drawing “a distinction between expert medical testimony and evidence derived from a new
scientific device or procedure™). This is distinguished from testimony based on a syndrome or
profile. In Sara M., the court held that the evidence proferred by a clinical psychologist expert on
the “child molest” syndrome did not meet the Kelly-Frye test because the syndrome is not
recognized by professional organizations. In re Sara M. (1987) 194 CA3d 585, 593, 239 CR 578.
In Seering v Department of Social Servs. (1987) 194 CA3d 298, 239 CR 422, the court also
found that syndrome evidence did not meet Kelly-Frye because the view of only one expert (who
was a treating psychiatrist) was offered based on one article published four years earlier by the
expert’s former colleague. 194 CA3d at 313.

The Kelly-Frye rule is applicable to civil cases and therefore to juvenile dependency cases.
In re Amber B., supra. The presence or absence of an expert’s opinion is not a necessary factor in
determining the applicability of the Kelly-Frye rule; it applies even when lay people testify. In re
Christie D. (1988) 206 CA3d 469, 479, 253 CR 619 (program director/therapist in program for
emotionally disturbed children and sheriff’s detective testified about child’s sexually precocious
play with dolls).

The court has no sua sponte duty to raise a Kelly-Frye objection when counsel has failed to
do so. People v Kavrish (1990) 52 C3d 648, 688, 276 CR 788. Failure to raise a Kelly-Frye
objection at trial waives the right to raise it on appeal. In re Clara B. (1993) 20 CA4th 988, 1000,
25 CRad 56.

G. AREAS FOR EXPERT TESTIMONY

1. [§4.45] Characteristics of Abused Children

One of the most difficult areas for judges who handle criminal or juvenile dependency cases
in California is admissibility of expert testimony concerning characteristics of sexually abused
children. Researchers have compiled a list of characteristics consistent with a history of past
sexual assault in childhood, including depression, post-traumatic stress disorder, anxiety
disorders, behavior problems, and interpersonal and academic difficulties (116-122). Some of
these characteristics (e.g., precocious sexual behaviors) are found among sexually abused
children and rarely among children who have not been exposed to or experienced adult sexual
activity (123-124). Other characteristics (e.g., nightmares) are consistent with a history of sexual
abuse but are also found among victims of other painful childhood experiences. While experts
agree that there are many characteristics consistent with a history of abuse, individual children
may vary widely in their reactions, each showing a subset of these characteristics that may or
may not overlap.

A syndrome is a list of generally observed, associated characteristics. In clinical practice,
syndromes may be helpful in making a diagnosis and in planning treatment. One “syndrome”
that has figured a great deal in cases in which there have been allegations of sexual abuse is the
child sexual abuse accommodation syndrome (CSAAS), first delineated by Dr. Roland Summit
in The Child Sexual Abuse Accommodation Syndrome, 7 Int’l J of Child Abuse and Neglect 177
(1983). The CSAAS is an explanation of children’s reactions and accommodation to abuse and is
useful for rehabilitating children’s testimony upon impeachment, but it may not be used to prove
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that a child was abused. See Myers, Evidence in Child Abuse and Neglect Cases §5.41 (3d ed
1997). Dr. Summit’s article explains why children may not report the abuse promptly and why
they may be likely to recant or deny previous allegations even if the abuse occurred. Because
adults might assume that delay in reporting, recanting, and accommodating the abuser are
evidence that a child is lying about abuse, Dr. Summit suggests an alternative explanation for
these behaviors.

It is perhaps a misnomer to entitle Dr. Summit’s explanation a syndrome because it was
never intended to be a constellation of symptoms that may be used for diagnosing abuse. See
Myers et al, Expert Testimony in Child Abuse Litigation, 68 Neb L Rev 67 (1989). Rather, the
CSAAS assumes that abuse has occurred and explains the child’s reactions to it. See Myers,
Evidence in Child Abuse and Neglect Cases §5.45 (3d ed 1997).

a. [§4.46] Use of Characteristics To Prove That Abuse Occurred

Generally, characteristics of abused children or syndromes cannot be used to prove that
abuse occurred (People v Bowker (1988) 203 CA3d 385, 393, 249 CR 886) or to identify the
abuser (In re Heather H. (1988) 200 CA3d 91, 97, 246 CR 38; In re Christine C. (1987) 191
CA3d 676, 681, 236 CR 630). In People v Bowker, supra, 203 CA3d at 393, the court stated:

It is one thing to say that child abuse victims often exhibit a certain characteristic or that a
particular behavior is not inconsistent with a child having been molested. It is quite another to
conclude that where a child meets certain criteria, we can predict with a reasonable degree of
certainty that he or she has been abused. The former may be appropriate in some cir-
cumstances; the latter—given the current state of scientific knowledge—clearly is not.

The Bowker court based its reasoning on People v Bledsoe (1984) 36 C3d 236, 249, 203 CR
450, in which the Supreme Court held that the rape trauma syndrome was not devised to
determine whether a rape has occurred, but is instead a therapeutic tool to identify, predict, and
treat emotional problems of rape victims. The Bowker court held that expert testimony providing
characteristics of abused children (CSAAS, in this case) is improper when the expert applies
CSAAS to the facts of the case and concludes that the victim was molested. People v Bowker
supra, 203 CA3d at 393. However, it is equally improper to have the expert give “general”
testimony describing the syndrome in such a way as to permit the jury to apply the syndrome to
the facts of the case and conclude that the child was abused. 203 CA3d at 393. A number of
courts have followed Bledsoe, analogizing to the rape trauma syndrome and holding that a
syndrome based on symptom clusters is a therapeutic tool and not an indicator that child abuse
has occurred. See, e.g., People v Roscoe (1985) 168 CA3d 1093, 215 CR 45. In Roscoe, the
treating psychologist testified that certain tests corroborated his clinical findings that the
complaining witness was a victim of sexual abuse. Holding that admission of this expert
testimony did not comply with Bledsoe, the court of appeal stated that an expert on children may
discuss sexual abuse victims as a class, but may not testify about the credibility or diagnosis of a
particular child witness. 168 CA3d at 1100.

In criminal cases, courts have consistently refused to allow syndrome testimony to prove
abuse as part of the prosecution’s case in chief. People v Jeff (1988) 204 CA3d 309, 338, 251 CR
135 (it was irrelevant that prosecutor told jury that expert witness would merely describe
symptoms that she observed and that conclusion would be up to jury); People v Willoughby
(1985) 164 CA3d 1054, 1069, 210 CR 880 (prosecution should not be permitted to offer
evidence of sexual trauma expert on the issue of child victim’s honesty); People v Luna (1988)
204 CA3d 726, 736, 250 CR 878 (treating physician may only give syndrome evidence as long
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as he relates it to victims as a class and makes no connection with any actual diagnosis of child);
see also People v Housley (1992) 6 CA4th 947, 958, 8 CR2d 431 (CSAAS testimony may be
extremely susceptible to being misconstrued by a jury).

In In re Cheryl H. (1984) 153 CA3d 1098, 200 CR 789 disapproved on other grounds in
People v Brown (1994) 8 C4th 746, 35 CR2d 407 (a pre-Bledsoe juvenile dependency case), the
court permitted a doctor to use her expertise to draw inferences that a three-year-old child was
sexually abused. No Kelly-Frye objection had been made in Cheryl H. In People v Roscoe (1985)
168 CA3d 1093, 1100, 215 CR 45, the court stated that while Bledsoe precludes admission of
evidence concerning characteristics of abused children as applied to the discussion and diagnosis
of a particular witness in a criminal case, such evidence might be admissible in a dependency
hearing because rules of admissibility are less strict in noncriminal cases.

In administrative hearings, expert testimony on syndrome evidence may not be used to
identify the abuser. Seering v Department of Social Servs. (1987) 194 CA3d 298, 307, 239 CR
422. However, Seering held that while Kelly-Frye prevents an expert from testifying about
syndrome evidence in an administrative proceeding, an expert could base an opinion that a child
was molested on interviews with the child in the light of the expert’s own experience in
interviewing approximately 100 victims of sexual abuse. 194 CA3d at 312, 314.

In addition to impropriety of expert testimony on characteristics of abused children to prove
that abuse has occurred because of the Bledsoe rationale, a number of courts have not permitted
this type of testimony because it has not met the Kelly-Frye test (see §4.43). See, e.g., In re Sara
M. (1987) 194 CA3d 585, 592, 239 CR 578 (child molest syndrome).

b. [§4.47] Use of Characteristics To Show Abuse Did Not Occur

Expert testimony that the child witness does not exhibit the usual features of someone who
has been abused is not admissible under Bledsoe; such testimony is not necessary to disabuse the
jury about possible misconceptions, in contrast to testimony on CSAAS, and thus could only be
used to provide an expert opinion on the child witness’s credibility, which is not permitted.
People v Wells (2004) 118 CA4th 179, 189-190, 12 CR3d 762.

c. [§4.48] Use of Characteristics for Rehabilitation

Courts have permitted expert testimony on characteristics of abused children to rehabilitate
the child witness whose delay in reporting, inconsistency, or retraction have operated to impeach
the child’s testimony. For example, in People v Bothuel (1988) 205 CA3d 581, 588, 252 CR 596,
disapproved on other grounds in People v Scott (1994) 9 C4th 331, 347-348, 36 CR2d 627, the
court held that expert testimony on CSAAS was clearly admissible to explain why a child would
delay in reporting abuse, and in People v Gray (1986) 187 CA3d 213, 220, 231 CR 658, the
court held that it was proper for an expert to speak about child victims as a class showing
outward affection toward the perpetrator, delayed reporting, etc. The Gray court held that an
expert may testify about child victims in general without needing to satisfy Kelly-Frye. 187
CA3d at 218. The court held that because the reactions of child abuse victims are beyond
common knowledge, expert testimony plays the useful role of correcting the jury’s
misconceptions concerning similarities between child and adult behavior when faced with abuse.

In accord are People v Sanchez (1989) 208 CA3d 721, 735, 256 CR 446 (expert may testify
as to CSAAS to dispel common misconceptions that juries may hold regarding children’s
reactions to abuse), and People v Harlan (1990) 222 CA3d 439, 271 CR 653 (expert testimony
may be used to explain general behavior of child sexual abuse victims as a class as long as expert
is qualified and testimony is limited to explaining such behaviors as delay in reporting when
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defense has used those behaviors to impeach the witness). In Sanchez, the court held that the
prosecution need not wait until the rebuttal stage of trial to present the CSAAS evidence. 208
CA3d at 736 (it was proper to introduce expert testimony to rehabilitate child’s testimony
following child’s cross-examination during case in chief).

Finally, in People v McAlpin (1991) 53 C3d 1289, 1302, 283 CR 382, the court held that a
police officer could properly give expert testimony to explain the mother’s delay in reporting the
abuse of her child in order to rehabilitate the testimony of the mother as corroborating witness.

(1) [§4.49] Precautions on Use of Evidence

Although syndrome evidence is generally admissible to disabuse the jury of misconceptions
about victims, the prosecution need not explicitly identify the myth or misconception that the
expert’s testimony is intended to rebut; the expert’s testimony should reveal the misconception
by explaining why the child’s behavior is consistent with his or her having been an abuse victim.
People v Humphrey (1996) 13 C4th 1073, 1095-1096, 56 CR2d 142.

However, even when you permit experts to provide syndrome evidence, you must take
certain precautions. For example, you may want to limit evidence to child victims as a class and
not permit the expert to connect the syndrome with the diagnosis of any particular child. People
v Luna (1988) 204 CA3d 726, 736, 250 CR 878; see also People v Stark (1989) 213 CA3d 107,
116, 261 CR 479 (CSAAS admissible for sole purpose of showing that victim’s reactions are
consistent with class of molested children). In addition, before permitting such expert testimony,
judges may wish to find that the syndrome testimony is needed. In People v Bowker (1988) 203
CA3d 385, 393, 249 CR 886, the court held that at a minimum, the syndrome evidence that is
used to rebut an attack on the victim’s credibility must be targeted to a myth or misconception
suggested by the evidence. The court held that when there is no danger of jury confusion, there is
no need for the expert testimony. 203 CA3d at 394.

A judge may also want to balance syndrome evidence against the danger of prejudice
arising from the testimony on the syndrome. See People v Jeff (1988) 204 CA3d 309, 339, 251
CR 135; People v Roscoe (1985) 168 CA3d 1093, 1100, 215 CR 45 (Evid C §352 required court
to exclude psychologist’s testimony). In addition, it is not always necessary that the syndrome be
mentioned by name. If the import of the expert’s testimony is that the child is a molest victim,
whatever the syndrome is called, the judge may want to take the same precautions. 168 CA3d at
1098.

(2) [§4.50] Jury Instructions When Experts Have Testified

When expert testimony has been given on syndrome evidence for purposes of rehabilitating
the child witness’s testimony against attacks on the child’s credibility, a court has a sua sponte
duty to instruct the jury simply and directly that the expert’s evidence is not to be used to
determine whether the molestation claim is true. People v Bowker (1988) 203 CA3d 385, 394,
249 CR 886. CALIJIC 10.64. In accord is People v Housley (1992) 6 CA4th 947, 958-959, 8
CR2d 431, which held that the judge has a sua sponte duty to give a limiting instruction when an
expert testifies as to CSAAS that must state that:

» The evidence is admissible only to show that the child victim’s reactions are not
inconsistent with having been molested, and

» The expert’s testimony must not be used to determine whether the victim has been
molested.

People v Housley, supra, 6 CA4th at 959.
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Other courts have held that such a limiting instruction need be given only on request.
People v Sanchez (1989) 208 CA3d 721, 735, 256 CR 446 (if requested, judge should instruct
jury that expert’s testimony is not to be used to determine whether molestation claim is true); see
also People v Stark (1989) 213 CA3d 107, 116, 261 CR 479 (admonishment should be given
only on request).

In People v Bergschneider (1989) 211 CA3d 144, 159, 259 CR 219, the court of appeal
upheld the trial court’s failure to provide a limiting instruction on CSAAS because the jurors
were generally skeptical about the victim’s credibility and the prosecutor initially identified the
misconceptions that she sought to rebut and focused on them in her questioning of the
psychologist. Generally, the prosecution may introduce CSAAS evidence in its case in chief if
there is otherwise the potential for jury misunderstanding. People v Patino (1994) 26 CA4th
1737, 1744-1745, 32 CR2d 345.

Moreover, while a limiting instruction is generally necessary when an expert speaks about
common characteristics of child victims of sexual abuse, the court has broad discretion as to
when to give the instruction. People v Yovanov (1999) 69 CA4th 392, 407, 81 CR2d 586 (here
the judge waited until he gave the concluding instructions to give the limiting instruction).

2. [§4.51] Anatomical Dolls

In In re Amber B. (1987) 191 CA3d 682, 691, 236 CR 623, the court of appeal held that the
practice of detecting sexual abuse in children by observing the child’s behavior with anatomical
dolls and analyzing the reports of abuse is a new scientific process operating on purely
psychological evidence and is thus subject to the Kelly-Frye rule. In accord is In re Christine C.
(1987) 191 CA3d 676, 679, 236 CR 630 (use of anatomical dolls as basis of expert testimony
requires first meeting Kelly-Frye test). In Christine C., the court held that the failure to satisfy
Kelly-Frye was a harmless error because the children testified and were otherwise believable.
See also In re Christie D. (1988) 206 CA3d 469, 479, 253 CR 619 (expert testimony should not
have been permitted because, although witnesses did not actually state that they thought the child
had been abused based on her inappropriately precocious activity with the anatomical dolls, the
record is clear that they suspected abuse).

Judges should be aware that even though sexual abuse cannot be detected from observing
children’s doll play, there may be other valid uses in the courtroom for anatomically detailed
dolls. Both in the therapist’s office and in the courtroom, dolls may be used as a device to
enhance communication after children have made verbal statements of abuse, to allow children
to demonstrate details that they do not possess the words to express (see examples discussed in
§1.19). Dolls can be useful to clarify children’s idiosyncratic terms for genitalia and other body
parts. Pointing to a part of a doll in questioning and answering can clarify that both children and
adults are talking about the same body part.

Professional guidelines tend to support the limited use of anatomical dolls in forensic
evaluations but caution against relying solely on adult interpretations of children’s doll play as an
indicator of sexual abuse (e.g., 38). There are ways that dolls might be used in a nonleading
manner in pretrial interviews (37). Children might be asked to name all the body parts on a doll
(including genitalia) and then be asked to tell each part’s function and if it has ever gotten hurt
and if so, how it got hurt. Each case of doll use will need to be evaluated on its own merit.
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3. [§4.52] Medical Evidence of Sexual Abuse

A medical expert may base an opinion on a colposcopic examination without satisfying the
Kelly-Frye test. People v Luna (1988) 204 CA3d 726, 736, 250 CR 878. Medical opinion has
always been admissible as to the cause of an injury based on expert’s deduction from appearance
of the injury. A colposcope is nothing more than a microscope to aid in assessing the appearance
of injury. People v Mendibles (1988) 199 CA3d 1277, 1293, 1295, 245 CR 553. Moreover, a
diagnosis as to the cause of a particular injury need not be based on absolute certainty, but may
be based on probability. 199 CA3d at 1293.

Medical expert testimony may bolster the testimony of the child witness. In People v
Newlun (1991) 227 CA3d 1590, 1601, 1602, 278 CR 550, while the very young child victim’s
account of the sexual abuse might not, by itself, have been sufficient to support a conviction, the
doctor’s expert testimony that it would have taken at least 12 to 14 anal penetrations and six
vaginal penetrations to produce the child’s injury was substantial evidence of sexual abuse.

Finally, it has long been settled that the diagnosis of “battered child syndrome” is an
accepted medical diagnosis of physical child abuse. People v Jackson (1971) 18 CA3d 504, 507,
95 CR 919. Admitting the doctor’s testimony into evidence on this syndrome is not an invasion
of the jury’s province. 18 CA3d at 508.

4. [§4.53] Expert Testimony Regarding the Molester

An expert’s opinion that a defendant displays no signs of deviance is admissible in a
criminal prosecution for child sexual abuse if the opinion is based on the Minnesota Multiphasic
Personality Inventory (MMPI) or other standard psychological test. People v Stoll (1989) 49 C3d
1136, 1140, 265 CR 111. Such expert testimony is relevant character testimony under Evid C
§1102 (49 C3d at 1152) to which the Kelly-Frye rule does not apply (49 C3d at 1157). The
Kelly-Frye rule is inapplicable because this type of psychological testing is not novel either to
psychology or to the law, nor does it carry a misleading “aura of scientific infallibility.” People v
Stoll, supra. See also People v Ruiz (1990) 222 CA3d 1241, 1246, 272 CR 368 (trial court should
have permitted foundation to be made for expert to testify that defendant did not fit profile of
known pedophiles) and People v McAlpin (1991) 53 C3d 1289, 1302, 283 CR 382 (police
officer’s testimony that there is no profile of a typical child molester was admissible because it
would assist the trier of fact who might otherwise entertain erroneous beliefs about pedophiles).
On the other hand, it would be error to permit expert testimony showing that a defendant meets
the profile of a typical molester. People v Robbie (2001) 92 CA4th 1075, 1085-1087, 112 CR2d
479. Although expert testimony based on psychological testing may be admitted for character
testimony, it is error to admit expert testimony on a defendant’s credibility because the jury is
just as capable of assessing credibility. See People v Smith (2003) 30 C4th 581, 628, 134 CR2d 1
(death penalty case).

A test for sexual deviance that measures the level of physical arousal when the test subject
is shown “erotic” pictures is not as accepted as the MMPI and should be required to meet Kelly-
Frye criteria before the expert may testify to an opinion based on it. People v John W. (1986) 185
CA3d 801, 805, 229 CR 783, disapproved on other grounds in People v Stoll, supra. This type of
test has not yet met Kelly-Frye standards. In re Mark C. (1992) 7 CA4th 433, 444, 8 CR2d 856.
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H. DissoLuTiON CASES

1. [§4.54] Reliance on Experts

The complex task before you in a custody dispute is to determine the best distribution of
physical caretaking and decision-making authority within the family over the long term (101, p
59). This task requires a good deal of knowledge about children’s needs at different stages of
development and about family functioning during and after divorce. Some judges feel qualified
to gather the information necessary to make this determination from children and parents
themselves. However, many judges prefer to obtain recommendations from mental health profes-
sionals or court mediators who have evaluated the children and parents. This is especially true
when there are allegations of drug use, mental illness, or abuse. The expert’s opinion is not
meant to usurp the court’s role as trier of fact or assessor of the credibility of potential witnesses,
but to inform and assist the court in determining the costs and benefits associated with potential
outcomes regarding how best to allocate parental resources to meet the long-term needs of family
members.

Child custody evaluations may require a mental health professional to spend several hours
alone with the child, to conduct individual interviews with each parent, and to observe children
interacting with parents. It may also include teacher reports, home visits, psychological testing,
and other activities. The mental health professionals should have specialized training in
interpreting children’s developmental needs, preferences, parental mental health, and family
dysfunction. They should conduct evaluations in less stressful environments over long periods of
time so that family members may reveal information below the surface that is useful. Such
evaluations also provide an opportunity to educate parents about the impact of divorce and
different parenting arrangements on children’s development. The professional’s therapeutic skill
can be called into play to help children accept the disposition.

2. [§4.55] Expert’s Reports

The report should speak to the “optimal distribution of physical caretaking responsibility
and decision-making authority to create a restructured family to best meet children’s needs”
(125). It should not reflect a contest comparing the parents’ mental health or morality, except as
relevant to meeting children’s needs. It should not merely restate the participants’ hearsay
accusations, although it may discuss areas where the data are consistent or inconsistent with
various claims. Reports should state the data from which inferences are drawn and not merely
give opinions. Experts should be able to provide the reasoning process underlying their
recommendations.

VIil. [§4.56] DEFENDANT’S RIGHT TO CONFRONTATION
The need for judges to consider the defendant’s Sixth Amendment right to confrontation in
criminal cases arises in a number of situations, including:

e When the child witness testifies by closed-circuit television or when the courtroom
configuration is changed to meet the needs of the child.

« When out-of-court statements of the child witness are admitted because the child is
unavailable as a witness or for other reasons.
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» When the child witness asserts a privilege, thereby preventing disclosure of information
that the defendant is seeking.

A. [§4.57] COURTROOM CONFIGURATION IN CRIMINAL CASES

The Confrontation Clause provides a number of protections for a criminal defendant,
including the right to cross-examination and the right to physically face witnesses who are
testifying against him or her. Pennsylvania v Ritchie (1987) 490 US 350, 107 S Ct 989, 94 L Ed
2d 40 (child abuse prosecution). This constitutional right generally requires face-to-face
confrontation between the defendant and the accusing witnesses. Coy v Jowa (1988) 487 US
1012, 1021, 108 S Ct 2798, 101 L Ed 2d 857 (placement of child witnesses behind screen during
testimony violated defendant’s right to confrontation when defendant could only dimly see
witnesses, and witnesses’ sight of defendant was entirely blocked). Questioning a five-year-old
alleged sexual abuse victim at the preliminary hearing in such a way that the defendant could
hear but not see the witness was an unconstitutional denial of defendant’s Sixth Amendment
rights. Herbert v Superior Court (1981) 117 CA3d 661, 671, 172 CR 850

However, even in a criminal trial, that right may not be absolute. For example, the United
States Supreme Court has upheld testimony by closed-circuit television in Maryland v Craig
(1990) 497 US 836, 110 S Ct 3157, 111 L Ed 2d 666. In this case, the defendant could see the
child witness but the child could not see the defendant. The court held that the state’s interest in
protecting the child witness from the trauma of testifying in the usual manner may outweigh the
defendant’s interests in confronting the witness, when it is shown that the trauma would
substantially impair the child’s ability to communicate. 497 US at 850-852. Because the child
witnesses testified under oath, were subject to full cross-examination, and were able to be ob-
served by the defendant, the jury, and the judge, defendant’s right to confrontation was
preserved. 497 US at 858.

It may also be permissible for the child witness to look away from the defense table while
testifying. People v Sharp (1994) 29 CA4th 1772, 1781-1782, 36 CR2d 117 disapproved on
other grounds in People v Martinez (1995) 11 C4th 434, 452, 45 CR2d 905. Distinguishing
Herbert v Superior Court, supra, the court held that it did not violate defendant’s due process
rights for the child to turn away from the defense table while testifying; even though the witness
could not see the defendant, the defendant could see her and observe her general demeanor and
reactions. 29 CA4th at 1781. In this case, the procedure met the two-part test established by
Maryland v Craig, supra.

» Procedures are necessary to protect the child witness from trauma that would impair the
ability to communicate.

* Reliability of testimony is assured by rigorous adversarial testing.
497 US at 857.

B. [§4.58] COURTROOM CONFIGURATION IN JUVENILE DEPENDENCY CASES

Parents in dependency proceedings are not entitled to full confrontation and cross-
examination rights. In re Sade C. (1996) 13 C4th 952, 992, 55 CR2d 771. Due process requires a
balance. In In re Mary S. (1986) 186 CA3d 414, 417, 230 CR 726, the court upheld a procedure
authorized by Welf & I C §350(b) against a challenge that a parent’s right to confrontation was
at issue when the children were permitted to testify outside both parents’ presence. The court
held that, although dependency proceedings are civil in nature so that the Confrontation Clause
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does not apply, there is a due process right to cross-examine and confront witnesses. 186 CA3d
at 419; see also Denny H. v Superior Court (2005) 131 CA4th 1501, 1513, 33 CR3d 89 (parent
in dependency proceeding has due process right to confront and cross-examine persons who
prepared reports or documents submitted to court by petitioning social services agency, and
witnesses called to testify at hearing). The in-chambers testimony was justified, however, by the
juvenile court’s finding that the children were fearful and would be unable to testify fully in their
parents’ presence, and the parents’ due process rights were met in that the father’s attorney was
present during the children’s testimony and was able to cross-examine the children. In re Mary S.
supra, 186 CA3d at 422. See generally §3.19 on children’s testimony in chambers.

In addition, the court has the inherent authority to take steps necessary to facilitate the
child’s testimony, including the use of closed-circuit television. In re Amber S. (1993) 15 CA4th
1260, 1266-1267, 19 CR2d 404.

C. [§4.59] ADMISSION OF OUT-OF-COURT STATEMENTS OF CHILD WITNESS

A second situation in which the defendant’s right to confrontation is at issue is when out-of-
court statements of a witness are admitted. In this situation, if the out-of-court statement was
testimonial, it is admissible only when the declarant is unavailable to testify, and the defendant
had an opportunity for cross-examination. Crawford v Washington (2004) 541 US 36, 53—54, 24
S Ct 1354, 158 L Ed 2d 177. Although not defining “testimonial,” the court stated that the term,
at a minimum, covers ex parte preliminary hearing testimony, testimony before a grand jury or at
a previous trial, and police interrogations. See Crawford, supra, 541 US at 52-53.

Crawford does not appear to change the law regarding “nontestimonial” declarations but
may call into question the admission of hearsay when the out-of-court statements of children are
made in a testimonial context, such as those made to an investigating police officer or during a
multidisciplinary interview (MDIC). See People v Sisavath (2004) 118 CA4th 1396, 13 CR3d
753. In Sisavath, the child victim was unavailable to testify by virtue of being declared
incompetent under both Evid C §701(a) and (b), and the defendant had no pretrial opportunity to
question the child. The court held that the MDIC interview was testimonial because it was
conducted under circumstances that would lead an objective witness to reasonably believe that
the statement would be available for use at a later trial. 118 CA4th at 1402. This may not hold
for every MDIC interview, but it does hold when the prosecution has begun and when members
of the prosecution team are present. 118 CA4th at 1403.

Similarly, statements made to the police officer were testimonial because they were made
during a police interrogation and given in response to structured police questioning (mentioned
in Crawford as testimonial). 118 CA4th at 1402. Both statements were testimonial, and the
Crawford requirements were not met. Therefore neither statement was admissible. 118 CA4th at
1403.

Generally, once the witness appears and testifies at trial, however, neither Crawford nor the
Confrontation Clause bar the admission of out-of-court statements. People v Martinez (2005)
125 CA4th 1035, 1049-1050, 23 CR3d 508.

Moreover, the fact that a nontestimonial out-of-court declaration falls within a hearsay
exception does not mean that it will necessarily satisfy the Confrontation Clause. See California
v Green (1970) 399 US 149, 155, 90 S Ct 1930, 26 L Ed 2d 489. Nevertheless, reliability may be
inferred when the evidence falls within a firmly rooted hearsay exception. See, e.g., In re Damon
H. (1985) 165 CA3d 471, 478, 211 CR 623 (delinquency case).
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Similarly, the court in People v Orduno (1978) 80 CA3d 738, 748, 145 CR 806, permitted
the admission of a three-year-old child’s statements to her mother as spontaneous declarations. In
discussing a possible violation of defendant’s right to confrontation, the court said that because
of the indicia of reliability surrounding spontaneous declarations in general and these dec-
larations in particular, coupled with independent evidence of the crime, there was no violation of
the right to confrontation. Admission of the child’s statements to a pediatrician under Idaho’s
residual hearsay exception violated defendant’s confrontation rights, however, because these
statements did not fall under a firmly rooted hearsay exception; they were therefore
presumptively unreliable and the presumption was not overcome. Idaho v Wright (1990) 497 US
805,110 S Ct3139, 111 L Ed 2d 638.

In White v Illinois (1992) 502 US 346, 354-355, 112 S Ct 736, 116 L Ed 2d 848, the
Supreme Court held that a defendant’s right to confrontation is not violated when spontaneous
(nontestimonial) declarations are admitted, even without a showing that the declarant is
unavailable.

In juvenile dependency cases, even though the Confrontation Clause does not strictly apply,
the parties do have due process rights. Although courts may base jurisdictional findings on social
studies reports containing hearsay, the preparer must be present for cross-examination and the
parent or guardian must have the opportunity to subpoena and cross-examine the witnesses
mentioned in the report. Welf & I C §§355(b), (d), 341; Cal Rules of Ct 1450(c), 1408(d),
1449(b). The exception for hearsay statements contained in a social study report under Welf & I
C §355 was upheld in In re Lucero L. (2000) 22 C4th 1227, 96 CR2d 56. There is also a
judicially created child dependency hearsay exception upheld in In re Cindy L. (1997) 17 C4th
15, 69 CR2d 803. See discussion in §4.24.

D. [§4.60] PRIVILEGES

A defendant’s right to confrontation must also be balanced against a witness’s right to assert
a privilege. The right to confrontation does not authorize pretrial disclosure of information
protected by the psychotherapist-patient privilege. People v Hammon (1997) 15 C4th 1117,
1127, 65 CR2d 1 (defendant was charged with sexual abuse of foster child). Moreover, the
statutorily created psychotherapist-patient privilege should not yield to a father’s interests in
presenting evidence in his own behalf. In re Daniel C. H. (1990) 220 CA3d 814, 831, 269 CR
624. Without a statutory exception to the privilege and with no criminal charges filed against the
father, the court refused to find that the father’s interests are paramount. 220 CA3d at 832.
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Introduction

The purpose of these materials is to assist you in determining whether a child witness
understands the difference between the truth and lies and appreciates the importance of telling
the truth. Our research has suggested that common techniques used to qualify young children
often misevaluate children’s true capacities (Lyon & Saywitz, in press). The following materials
were designed to both minimize the difficulties children face in defining and discussing the truth
and lies, and to ensure that children will not falsely appear competent due to guessing or
following the lead of the questioner.

There are two tasks. The first task (truth vs. lie) evaluates whether the child understands that
the words “truth” and “lie” refer to statements that correspond to reality and statements that fail
to correspond to reality, respectively. The second task (morality) determines whether a child
understands the consequences of telling a lie, for example, that telling a lie will result in
“trouble.”

We recommend that a child be given four truth vs. lie problems (set A, B, or C) and four
morality problems. If a child answers four of four problems correctly, this demonstrates good
understanding of the concept (there is only a 6% likelihood that a child would answer four of
four problems correctly by chance).

We recommend that you emphasize the words that appear in all capital letters in the script
when reading the script to the child.

Once a child gives an answer to an item question, say “OK” in a friendly way that does not
indicate whether they answered correctly.

Always start with the boy/girl on the left of the picture.

If the child shows good understanding on the first two items of each task, some of the
language may be omitted for the last two items:

(a) For the truth/lie task, “One will tell a lie and one will tell the truth,” may be omitted.

(b) For the morality task, “Well, one of these girls/boys is going to get in trouble for what
she/he says,” may be omitted.

References

Lyon, T.D., & Saywitz, K. J. (1999). Young maltreated children’s competence to take the
oath. Applied Developmental Science, 3, 16-27.

101



REFERENCES

In the text, numbers in parentheses indicate references made by the author to the publications below.

Chapter 1

1. Saywitz, K.J. “Developmental Underpinnings of
Children’s Testimony.” In Children's Testimony: A
Handbook of Psychological Research and Forensic
Practice, edited by Westcott, G.M. Davies, and R.H.
Bull, 3-19. West Sussex, England: John Wiley & Sons,
Ltd., 2002.

2. Fivush, R., Peterson C., & Schwarzmueller, A.
“Questions and Answers: The Credibility of Child
Witnesses in the Context of Specific Questioning
Techniques.” In Memory and Suggestibility in the
Forensic Interview, edited by M.L. Eisen, J.A. Quas,
G.S. Goodman, 331-354. Mahwah, NJ: Lawrence
Erlbaum, Inc., 2002.

3. Omstein, P.A. & Haden, C.A. “The Development of
Memory: Toward Understanding of Children’s
Testimony.” In Memory and Suggestibility in the
Forensic Interview, edited by M.L. Eisen, J.A. Quas,
G.S. Goodman, 29-62. Mahwah, NJ: Lawrence
Erlbaum, Inc., 2002.

4, Fivush, R. “The Development of Autobiographical
Memory.” In Children's Testimony: A Handbook of
Psychological Research and Forensic Practice, edited
by Westcott, G.M. Davies, and R.H. Bull, 55-68. West
Sussex, England: John Wiley & Sons, Ltd., 2002.

5. Schneider, W., & Pressley, M. Memory Development
Between 2 and 20. New York: Springer-Verlag, 1989.

6. Price, D. & Goodman, G. “Visiting the Wizard:
Children’s Memory for a Recurring Event.” Child
Development 61 (1990) 664-680.

7. Bussey, L., Lee, K. & Grimbeek, E. “Lies and Secrets:
Implications for Children’s Reporting of Child Abuse.”
In Child Victims, Child Witnesses, edited by G.S.
Goodman, & B.L. Bottoms, 147-168. NY: Guilford
Press, 1993.

8. Cashmore, J. “Innovative Procedures for Child
Witnesses.” In Children’s Testimony: A Handbook of
Psychological Research and Forensic Practice, edited
by Westcott, G.M. Davies, and R.H. Bull, 204-217.
West Sussex, England: John Wiley & Sons, Ltd., 2002.

9. Davies, G. “The Impact of Television on the Presentation
and Reception of Children’s Testimony.” International
Journal of Law and Psychiatry 22 (1999) 13-24.

10. Davies, G., & Noon, E. An Evaluation of the Live Link
for Child Witnesses. London: Home Office, 1991.

11. Edelstein, R.S., Goodman G.S., Ghetti, S., Alexander,
K.W., Quas, J.A., Redlich, A.D., Schaaf, J.M., &
Cordon, I.M. “Child Witnesses’ Experiences Post-
Court: Effects of Legal Involvement.” In Children's
Testimony: A Handbook of Psychological Research and
Forensic Practice, edited by Westcott, G.M. Davies,
and R.H. Bull, 261-277. West Sussex, England: John
Wiley & Sons, Ltd., 2002.

12. Flin, R., Boon, J., Knox, A. “Child Witnesses in
Scottish Criminal Trials.” International Review of
Criminology 2 (1993) 319-336.

13. Goodman G.S., Tobey, A.E., Batterman-Faunce, J.M.,
Orcutt, H., Thomas, S., Shapiro, C. & Sachsenmaier, T.
“Face to Face Confrontation: Effects of Closed Circuit
Technology on Children’s Eyewitness Testimony and
Juror’s Decisions.” Law and Human Behavior 22 (1998)
165-203.

14. Goodman, G., Pyle-Taub, E.P., Jones, D.P.H., England,
P., Port, L.K., Rudy, L., & Prado, L. “The Effects of
Criminal Court Testimony on Child Assault Victims.”
Monographs of the Society for Research in Child
Development 57 (229): 127-134 (1992).

15. Saywitz, K.J. & Nathanson R. “Children’s Testimony
and Their Perceptions of Stress In and Out of the
Courtroom.” Child Abuse and Neglect 17 (1993) 613—
622.

16. Tobey, A. & Goodman, G. “Children’s Eyewitness
Memory: Effects of Participation and Forensic
Context.” Child Abuse and Neglect 16 (1992) 779-796.

17. Ceci & Bruck. Jeopardy in the Courtroom.
Washington, DC: American Psychological Association,
199s.

18. Davis, S.L. & Bottoms, B.L. “The Effects of Social
Support on the Accuracy of Children’s Reports:
Implications for the Forensic Interview.” In Memory
and Suggestibility in the Forensic Interview, edited by
M.L. Eisen, J.A. Quas, G.S. Goodman, 437-458.
Mahwah, NJ: Lawrence Erlbaum, Inc., 2002.

19. Everson, M.D., Hunter, W.M., Runyan, D.K.,
Edelsohn, G.A. & Coulter, M.L. “Maternal Support
Following Disclosure of Incest.” American Journal of
Orthopsychiatry 59 (1989) 197-227.

20. Davies, G., & Seymour, F.W. “Questioning Child
Complaints of Sexual Abuse: Analysis of Criminal
Court Transcripts in New Zealand.” Psychiatry,
Psychology and Law 5 (1998) 47-61.

21. Wade, A. “New Measures and New Challenges:
Children’s Experiences of the Court Process.” In
Children’s Testimony: A Handbook of Psychological
Research and Forensic Practice, edited by Westcott,
G.M. Davies, and R.H. Bull, 220-221. West Sussex,
England: John Wiley & Sons, Ltd., 2002.

22. Saywitz, K.J., Snyder, L., & Nathanson, R. “Facilitating
the Communicative Competence of the Child Witness.”
Applied Developmental Science 3 (1999) 58-68.

23. Finkelhor, D., Cross, T.P. & Jones, L.M. National
Evaluation of Children’s Advocacy Centers.
Washington, DC: Office of Juvenile Justice and
Delinquency Prevention, 2000.

24. Sas, L.D., Austin, G., Wolfe, D.A. & Hurley, P.
Reducing the System Induced Trauma for Child Sexual
Abuse Victims Through Court Preparation, Assessment
and Follow-Up. Ottawa: Health and Welfare Canada,
National Welfare Grants Division, 1991.

104



m

105 References

25. Saywitz, K., & Snyder, L. “Improving Children’s
Testimony With Preparation.” In Child Victims, Child
Witnesses, edited by G. Goodman, & B. Bottoms, 117-
146. New York: Guilford Press, 1993.

26. Melton, G., Limber, S., Jacobs, J., & Oberlander, L.
“Preparing Sexually Abused Children for Testimony:
Children’s Perception of the Legal Process” (Report No.
90-CA-1274). Washington, D.C.: National Center on
Child Abuse and Neglect, 1992.

27. Flin, R., Stevenson, Y., & Davies, G. “Children’s
Knowledge of Court Proceedings.” British Journal of
Psychology 80 (1989) 285-297.

28. Saywitz, K. “Children’s Conceptions of the Legal
System: Court Is a Place to Play Basketball.” In
Perspectives on Children’s Testimony, edited by S.
Ceci, M. Toglia, & D. Ross, 131-157. New York:
Springer-Verlag, 1989.

29. Sas, LD, L. Three Years After the Verdict. Ontario,
Canada: London Family Court Clinic, Inc., 1993.

30. Whitcomb, D., Goodman, G.S., Runyan, D.K., & Hoak,
S. The Emotional Effects of Testifying on Sexually
Abused Children. National Institute of Justice: Research
in Brief, 1994.

31. Runyan, D., Everson, M., Edelsohn, G., Hunter, W., &
Coulter, M. “Impact of Legal Intervention on Sexually
Abused Children.” Journal of Pediatrics 113 (1988)
647-653.

32. Whitcomb, D., Runyan, D.K., DeVos, E., Hunter,
W.M,, Cross, T.P., Everson, M.D., Peeler, N.A., Porter,
C.Q., Toth, P.A. & Cropper. “Child Victim as Witness
Project: Final Report.” Washington, DC: Office of
Juvenile Justice and Delinquency Prevention, 1991.

33. Saywitz, K.J., Goodman, G., & Lyon T.D.
“Interviewing Children in and out of Court: Current
Research and Practice Implications.” In APSAC
Handbook on Child Maltreatment, edited by J. Briere,
L. Berliner, J. Bulkley, C. Jenny, & T. Reid, 379-402.
Newberry Park, CA: Sage Publications, 2002.

34. Brennan, M. & Brennan, R.E. Strange Language: Child
Victims Under Cross Examination, 3d ed. Wagga
Wagga, NSW: Charles Sturt University, 1988.

35. Berliner L., Conte, J. “The Effects of Disclosure and
Intervention on Sexually Abused Children.” Child
Abuse and Neglect 19 (1995) 371-384.

36. Saywitz, K., Goodman, G.S., Nicholas, E., & Moan, S.
“Children’s Memories of a Physical Examination
Involving Genital Touch: Implications for Reports of
Child Sexual Abuse.” Journal of Consulting and
Clinical Psychology 59 (1991) 682-691.

37. Everson, M.D. & Boat, B.W. “The Utility of
Anatomical Dolls and Drawings in Child Forensic
Interviews.” In Memory and Suggestibility in the
Forensic Interview, edited by M.L. Eisen, J.A. Quas,
G.S. Goodman, 383—408. Mahwah, NJ: Lawrence
Erlbaum, Inc., 2002.

38. Koocher, G.P., Goodman, G.S., White C.S., Friedrich,
W.N,, Sivan, A.B., & Reynolds, C.R. “Psychological
Science and the Use of Anatomically Detailed Dolls in
Child Sexual Abuse Assessments.” Psychological
Bulletin 118 (1995) 199-122.

39. Deloache, J.S. & Marzolf, D.P. “The Use of Dolls to
Interview Young Children: Issues of Symbolic
Representation.” Journal of Experimental Child
Psychology 60 (1995) 155-173.

40. Pipe, M.E., Salmon, K., Priestly, G.K. “Enhancing
Children’s Accounts: How Useful Are Nonverbal
Techniques?” In Children’s Testimony: A Handbook of
Psychological Research and Forensic Practice, edited
by Westcott, G.M. Davies, and R.H. Bull, 99-116. West
Sussex, England: John Wiley & Sons, Ltd., 2002.

41. Camparo, L.B., Wagner, J.T., & Saywitz, K.J.
“Interviewing Children About Real and Fictitious
Events: Revisiting the Narrative Elaboration
Procedure.” Law and Human Behavior 25 (1): 63-80
(2001).

42. Saywitz, K.J. & Lyon, T.D. “Coming to Grips With
Children’s Suggestibility.” In Memory and
Suggestibility in the Forensic Interview, edited by M.L.
Eisen, J.A. Quas, G.S. Goodman, 85-114. Mahwah, NJ:
Lawrence Erlbaum, Inc., 2002.

43. Saywitz, K.J., Goodman, G., & Lyon T.D.
“Interviewing Children In and Out of Court: Current
Research and Practice Implications.” In APSAC
Handbook on Child Maltreatment, edited by J. Briere,
L. Berliner, J. Bulkley, C. Jenny, & T. Reid, 379-402.
Newberry Park, CA: Sage Publications, 2002.

Chapter 2

44. Shantz, C.U. The Development of Social Cognition.
Chicago: University of Chicago Press, 1975.

45. Flavell, J.H., Botkin, P.T., Fry, C.L., Wright, JW. &
Jarvis, P.E. The Development of Role-Taking and
Communication Skills in Children. New York: Wiley,
1968.

46. Brown, R.W. 4 First Language: The Early Stages.
Cambridge, MA: Harvard University Press, 1973.

47. de Villiers, J.G., & de Villiers, P.A. Language
Acquisition. Cambridge, MA: Harvard University Press,
1978.

48. Saywitz, K., Jaenicke, C. & Camparo, L. “Children’s
Knowledge of Legal Terminology.” Law and Human
Behavior 14 (6): 523-535 (1990).

49. Boehm, A.E. Boehm-R: Boehm Test of Basic Concepts,
Revised Manual. San Diego, CA: The Psychological
Corporation, Harcourt Brace Jovanovich, Inc., 1983.

50. Siegel, M.,Waters, L., Dinwiddy, L. “Misleading
Children: Causal Attributions for Inconsistency Under
Repeated Questioning.” Journal of Experimental Child
Psychology 45 (1988) 438-456.

51. Moston, S. “The Suggestibility of Children in Interview
Studies.” First Language 7 (1987) 67-78.

52. Poole, D.A. & White, L.T. “Tell Me Again and Again.
Stability and Change in the Repeated Testimonies of
Children and Adults.” In Memory and Testimony in the
Child Witness, edited by M. Zaragoza, G. Graham, G.
Hall, R. Hirschman, & T. Ben-Porath, 24—43. Thousand
Oaks, CA: Sage Publications, 1995.

53. Friedman, W.J. About Time: Inventing the Fourth
Dimension. Cambridge, MA: The Massachusetts
Institute of Technology Press, 1990.



Bench Handbook: The Child Victim Witness 106

54. Friedman, W., & Laycock, F. “Children’s Analog and
Digital Clock Knowledge.” Child Development 60(2):
357-371 (1989).

55. Gelman, R., & Gallistel, C.R. The Child'’s
Understanding of Number. Cambridge, MA: Harvard
University Press, 1978.

56. Goodman, G., Rudy, L., Bottoms, B.L., & Aman, C.
“Children’s Concerns and Memory: Ecological Issues in
the Study of Children’s Eyewitness Testimony.” In
Knowing and Remembering in Young Children, edited
by R. Fivush & J. Hudson, 249-284. Cambridge,
England: Cambridge University Press, 1990.

57. Schwartz-Kenny, B., Bottoms, B., & Goodman, G.
“Improving Children’s Personal Identification.” Child
Maltreatment: Journal of the American Professional
Society on the Abuse of Children 1 (2): 121-133 (1996).

58. Katz, P.A. “The Acquisition of Racial Attitudes in
Children.” In Towards the Elimination of Racism, edited
by P.A. Katz. New York: Pergamon, 1976.

59. Katz, P.A. & Zalk, S.R. “Doll Preferences: An Index of
Racial Attitudes.” Journal of Educational Psychology
66 (5): 663-668 (1974).

60. Aboud, F.E. & Skerry, S.A. “Self and Ethnic Concepts
in Relation to Ethnic Constancy.” Canadian Journal of
Behavioral Science 15 (1): 14-26 (1983).

. Collins, W.A., & Kuczaj, S.A. Developmental
Psychology: Childhood and Adolescence. New York:
Macmillan Publishing Company, 1991.

62. Rholes, W., & Ruble, D. “Children’s Understanding of
Dispositional Characteristics of Others.” Child
Development 55 (1984) 550-560.

63. Collins, W.A., Wellman, H., Keniston, A.H., &
Westby, S.D. “Age Related Aspects of Comprehension
and Inference From a Televised Dramatic Narrative.”
Child Development 49 (1978) 389-399.

64. Brooks-Gunn & Lewis, M. “Why Mama and Papa? The
Development of Social Labels.” Child Development 50
(1979) 1203-1206.

65. Shopen, T. “How Pablo Says ‘Have’ and ‘Store.”” In
Standards and Dialects in English, edited by T. Shopen
& J.M. Williams, 87-102. Cambridge, MA: Winthrop,
1980.

66. Lewis, C., Wilkins, R., Baker, L., Woobey, A. “‘Is This
Man Your Daddy?’ Suggestibility in Children’s
Eyewitness Identification of a Family Member.” Child
Abuse and Neglect 19 (6): 739-744 (1995).

67. Bornstein, M.H. “Colour-Name Versus Shape-Name
Learning in Young Children.” Child Language 12
(1985) 387-393.

68. Johnson, E.G. “The Development of Color Knowledge
in Preschool Children.” Child Development 48 (1977)
308-311.

69. Singer, D.G. & Revenson, T.A., A Piaget Primer: How
a Child Thinks. NY: Penguin Books (1996) 1-146.

70. Murachver, T., Pipe, M.E., Gordon, R., Fivush, R. &
Owens, L. “Do, Show, and Tell: Children’s Event
Memories Acquired Through Direct Experience,
Observation, and Stories.” Child Development 67
(1996) 3029-3044.

. Dale, P.S. Language Development: Structure and
Function, 2d ed., NY: Holt Rinehart & Winston, 1976.

6

—

7

72. Dalenberg, C.J., Hyland, K.Z., Cuevas, C.A. “Sources
of Fantastic Elements in Allegations of Abuse by Adults
and Children.” In Memory and Suggestibility in the
Forensic Interview, edited by M.L. Eisen, J.A. Quas,
G.S. Goodman, 185-204. Mahwah, NJ: Lawrence
Erlbaum, Inc., 2002.

73. Bower, B. “Oedipus Wrecked.” Science News 140 (16):
241-256 (1991).

74. Pipe, M.E. & Salmon, K. “What Children Bring to the
Interview Context: Individual Differences in Children’s
Event Reports.” In Memory and Suggestibility in the
Forensic Interview, edited by M.L. Eisen, J.A. Quas,
G.S. Goodman, 235-261. Mahwah, NJ: Lawrence
Erlbaum, Inc., 2002.

75. Peterson, C. & Rideout R. “Memory for Medical
Emergencies Experienced by 1- and 2-Year-Olds.”
Developmental Psychology 34 (1998) 1059-1072.

76. Jones, C.H. & Pipe, M.E., “How Quickly Do Children
Forget Events? A Systematic Study of Children’s Event
Reports as a Function of Delay.”

77. Fivush R. & Schwarzmueller, A. “Children Remember
Childhood: Implications for Childhood Amnesia.”
Applied Cognitive Psychology 12 (1998) 455-473.

78. Quas, J.A., Goodman G.S., Bidrose, S., Pipe, M.E.,
Craw, S. & Ablin, D.S. “Emotion and Memory:
Children’s Long Term Remembering, Forgetting, and
Suggestibility.” Journal of Experimental Child
Psychelogy 72 (1999) 235-270.

79. Baker-Ward, L., Gordon, B.N., Omstein, P.A., Laurs,
D. & Clubb P. “Young Children’s Long Term Retention
of a Pediatric Examination.” Child Development 64
(1993) 1519-1533.

80. Flavell, J.H., Miller, P.M., & Miller, S.A. Cognitive

Development, 3d ed. Englewood Cliffs, NJ: Prentice

Hall, 1993.

. Schor, D.P., & Sivan, A.B. “Interpreting Children’s
Labels for Sex-Related Body Parts of Anatomically
Explicit Dolls.” Child Abuse & Neglect 13 (1989) 523—
531.

82. Fivush, R. “Developmental Perspectives on
Autobiographical Recall.” In Child Victims, Child
Witnesses: Understanding and Improving Testimony,
edited by G.S. Goodman & B.L. Bottoms, 1-24. New
York: Guilford, 1993.

. Flavell, J. “Cognitive Monitoring.” In Children’s Oral
Communication Skills, edited by W. Dickson, 35-59.
New York: Academic Press, 1981.

84. Pezdek K. & Taylor, J. “Memory for Traumatic Events

in Children and Adults.” In Menory and Suggestibility
in the Forensic Interview, edited by M.L. Eisen, J.A.
Quas, G.S. Goodman, 165-184. Mahwah, NJ: Lawrence
Erlbaum, Inc., 2002.

85. Greenstock, G. and Pipe, M.E. “Interviewing Children
About Past Events: The Influence of Peer Support and
Misleading Questions.” Child Abuse and Neglect 20
(1996) 69-80.

86. Todd, C.M., & Perlmutter, M. “Reality Recalled by
Preschool Children.” In New Directions for Child
Development: No. 10. Children’s Memory, W. Damon
(series ed.) & M. Perlmutter (vol. ed.), 69-85. San
Francisco: Jossey-Bass, 1980.

8

—

8

LS



107 References

87. Brainerd, C.J., Reyna, V.F., Howe, M.L. & Kingma, J.
“Development of Forgetting and Reminiscence.”
Monographs of the Society for Research in Child
Development 55 (222): 3—4 (1990).

88. Omstein, P.A., Gordon, B.N., & Larus, D.M.
“Children’s Memory for A Personally Experienced
Event: Implications for Testimony.” Applied Cognitive
Psychology 6 (1992) 49-60.

89. Omstein, P.A., Baker-Ward, L., Myers, J., Principe,
G.F. & Gordon, B.N. “Young Children’s Long-Term
Retention of Medical Experiences: Implications for
Testimony.” In Memory Performance and
Competencies: Issues in Growth and Development,
edited by F.E. Weinert & W. Schneider, 349-371.
Mahwah, NJ: Lawrence Erlbaum, 1995.

90. Taylor, M., Cartwright, B.S., & Bowden, T.
“Perspective-Taking and Theory of Mind: Do Children
Predict Interpretive Diversity as a Function of
Differentiation in Observers’ Knowledge?” Child
Development 62 (1991) 1334-1351.

91. Ceci, S.J., Ross, D.F., & Toglia, M.P. “Age Differences
in Suggestibility: Narrowing the Uncertainties.” In
Children’s Eyewitness Memory, edited by S.J. Ceci,
M.P. Toglia, and D.F. Ross. New York: Springer-
Verlag, 1987.

92. Tobey, A.E. & Goodman G.S. “Children’s Eyewitness
Memory: Effects of Participation and Forensic
Context.” Child Abuse and Neglect 16 (1992) 779-796.

93. Ceci, S.J., Crossman, A.M., Scullin, M.H., Gilstrap, L.,
& Huffman, M.A. “Children’s Suggestibility Research:
Implications for the Courtroom and the Forensic
Interview.” In Children’s Testimony: A Handbook of
Psychological Research and Forensic Practice, edited
by Westcott, G.M. Davies and R.H. Bull, 117-130.
West Sussex, England: John Wiley & Sons, Ltd., 2002.

94. Ceci, S.J., Huffman, M.L.C., Smith, E. & Loftus, E.
“Repeatedly Thinking About a Non-Event: Source
Misattributions Among Preschoolers.” Consciousness
and Cognition 3 (1994) 388-407.

95. Gopnik, A. & Graf, P. “Knowing How You Know:
Young Children’s Ability to Identify and Remember the
Sources of Their Beliefs.” Child Development 59 (1988)
1366-1371.

96. Ackil, J.K. & Zaragoza, M.S. “Developmental
Differences in Eyewitness Suggestibility and Memory
for Source.” Journal of Experimental Child Psychology
60 (1995) 57-83.

97. Bruck, M., Hembrooke, H., & Ceci, S.J. “Children’s
Reports of Pleasant and Unpleasant Events.” In
Recollections of Trauma: Scientific Research and
Clinical Practice, edited by D. Read & S. Lindsay, 199-
213. New York: Plenum Press, 1997.

98. Page, M. & Precey, G. “Child Protection Concerns
When Questioning Children.” In Children’s Testimony:
A Handbook of Psychological Research and Forensic
Practice, edited by Westcott, G.M. Davies, and R.H.
Bull, 37-50. West Sussex, England: John Wiley &
Sons, Ltd., 2002.

99. Hyman, LE., & Loftus, E.F. “False Childhood
Memories and Eyewitness Memory Errors.” In Memory
and Suggestibility in the Forensic Interview, edited by
M.L. Eisen, J.A. Quas, G.S. Goodman, 63—84. Mahwah,
NJ: Lawrence Erlbaum, Inc., 2002.

100. Pezdek, K. & Hines, T. “The Construction of False
Events in Memory.” In Children’s Testimony: A
Handbook of Psychological Research and Forensic
Practice, edited by Westcott, G.M. Davies, and R.H.
Bull, 99-116. West Sussex, England: John Wiley &
Sons, Ltd., 2002.

Chapter 3

101. Stone, N. & Shear, L. “Boundaries of Mental Health
Expertise in Dependency and Family Law: A Proposal
for Standards of Practice.” Conciliations Court Review
46 (1988) 49-67.

Chapter 4

102. Lyon, T.D. & Saywitz, K.J. “Young Maltreated
Children’s Competence To Take the Oath.” Applied
Developmental Science 3 (1999) 16-27.

103. Lyon, T. “Child Witnesses and the Oath.” In
Children’s Testimony: A Handbook of Psychological
Research and Forensic Practice, edited by Westcott,
G.M. Davies, and R.H. Bull, 245-260. West Sussex,
England: John Wiley & Sons, Ltd., 2002.

104. Cashmore, J. & Bussey K. “Judicial Perceptions of
Child Witness Competence.” Law and Human Behavior
20 (1996) 313-334.

105. Lyon, T.D., Saywitz , K.J., Kaplan, D.L. & Dorado
J.S. “Reducing Maltreated Children’s Reluctance to
Answer Hypothetical Oath-Taking Competency
Questions.” Law and Human Behavior 25 (2001) 81-
92.

106. Bussey, L., “Children’s Lying and Truthfulness:
Implications for Children’s Testimony.” In Cognitive
and Social Factors in Early Deception, edited by S.J.
Ceci, M. DeSimone Leichtman, & M. Putnick, 89-110.
Hillsdale, NJ: Erlbaum, 1992.

107. Saami. “Children’s Understanding of Display Rules
for Expressive Behavior.” Developmental Psychology
15 (1979) 424-429.

108. Stouthamer-Loeber. “Lying as a Problem Behavior in
Children: A Review.” Clinical Psychology Review 6
(1986) 267-289.

109. Ceci, S.J. & DeSimone Leichtman, M. “I Know That
You Know That I Know That You Broke the Toy: A
Brief Report of Recursive Awareness Among 3 Year
Olds.” In Cognitive And Social Factors In Early
Deception, edited by S.J. Ceci, M. DeSimone
Leichtman & M. Putnick, 1-9. Hillsdale, NJ: Erlbaum,
1992,

110. Tate, C.S., Warren, A.R. & Hess, T.H. “Adult’s
Liability for Children’s ‘Lie-Ability’: Can Adults Coach
Children to Lie Successfully.” In Cognitive and Social
Factors in Early Deception, edited by S.J. Ceci, M.
DeSimone Leichtman & M. Putnick, 69-88. Hillsdale,
NJ: Erlbaum, 1992.



Bench Handbook: The Child Victim Witness 108

111. Vrij, A. “Deception in Children: A Literature Review
and Implications for Children’s Testimony.” In
Children's Testimony: A Handbook of Psychological
Research and Forensic Practice, edited by Westcott,
G.M. Davies, and R.H. Bull, 175-194. West Sussex,
England: John Wiley & Sons, Ltd., 2002.

112. Piaget, J. The Moral Judgment of the Child. London:
Kegan Paul, 1932.

113. Wimmer, H., Gruber, S. & Pemer, J. “Young
Children’s Conception of Lying: Moral Intuition and the
Denotation and Connotation of ‘To Lie.””
Developmental Psychology 21 (6): 993-995 (1985).

114. Myers, J., Bays, J., Becker, J., Berliner, L., Corwin, D.
& Saywitz, K. “Expert Testimony in Child Sexual
Abuse Litigation.” Nebraska Law Review 68 (1989) 1-
145.

115. Lyon, T.D. “The New Wave in Children’s
Suggestibility Research: A Critique.” Cornell Law
Review 84 (1999) 1004-1087.

116. Boney-McCoy, S. & Finkelhor, D. “Psychosocial
Sequelae of Violent Victimization in a National Youth
Sample.” Journal of Consulting and Clinical
Psychology 63 (1995) 726-736.

117. Kilpatrick, D.G. & Saunders, B.E. “Prevalence and
Consequences of Child Victimization: Results From the
National Survey of Adolescents.” (No. 93-1J-CX-0023).
Charleston: National Crime Victims Research and
Treatment Center, Department of Psychiatry and
Behavioral Sciences, Medical University of South
Carolina, 1999.

118. McLeer, S.V., Deblinger, E., Henry, D. & Orvaschel,
H. “Sexually Abused Children at High Risk for
Posttraumatic Stress Disorder.” Journal of the American
Academy of Child and Adolescent Psychiatry 31 (1992)
875-879.

119. McLeer, S.V., Dixon, J.F., Henry, D., Ruggiero, K.,
Escovitz, K., Niedda, T. & Scholle, R.
“Psychopathology in Non-Clinically Referred Sexually
Abused Children.” Journal of the American Academy of
Child and Adolescent Psychiatry 37 (1998) 1326-1333.

120. Kendell-Tackett, K.A., Williams, L.M. & Finkelhor,
D. “Impact of Sexual Abuse on Children: A Review and
Synthesis of Recent Empirical Studies.” Psychological
Bulletin 113 (1993) 164-180.

121. Mannarino, A.P. & Cohen, J.A. “Abuse Related
Attributions and Perceptions, General Attributions, and
Locus of Control in Sexually Abused Girls.” Journal of
Interpersonal Violence 11 (1996) 162-180.

122. Hibbard, R.A., Ingersoll, G.M. & O, D.P. “Behavior
Risk, Emotional Risk, and Child Abuse Among
Adolescents in a Nonclinical Setting.” Pediatrics 86
(1990) 896-901.

123. Friedrich, W.N,, Dittner, C.A., Action, R., Berliner,
L., Butler, J., Damon, L., Davies, W.H., Gray, A. &
Wright, J. “Child Sexual Behavior Inventory:
Normative, Psychiatric and Sexual Abuse
Comparisons.” Child Maltreatment 6 (2001) 37-49.

124. Friedrich, W.N. “Sexual Victimization and Sexual
Behavior in Children: A Review of Recent Literature.”
Child Abuse and Neglect 17 (1993) 59-66.

125. Stone, N. & Shear, L. “Child Custody Evaluations: A
Guide for Attorneys and Evaluators.” In Custody and

Visitation Handbook, edited by N. Goodman, 46-117.
Los Angeles: Los Angeles County Bar Association,
1982.



CONSTITUTION
Article I, §28(d): §4.10

CODE OF CIVIL PROCEDURE
263: §4.26

372-373: §3.11

2094: §4.11

EDUCATION CODE
48293: §3.16

EVIDENCE CODE Evid C
240: §§3.8,4.14,4.18, 4.41
240(a): §4.12
240(a)(2): §4.13
240(a)(3): §§4.14-4.15
240(c): §4.14

352: §4.49

402: §4.3

405: §§4.24.3

700: §4.2

701: §§4.2,4.4
701(a): §§4.2,4.13,4.59
701(a)(1): §4.4
701(a)(2): §4.4
701(b): §§4.3,4.59
702: §4.2

710: §4.11

720: §4.44

720(a): §4.42

720(b): §4.42

730: §§1.14,4.39

731: §4.39

732: §4.39

733: §4.39

765: §§2.1-2.2,3.22
765(a): §2.1

765(b): §§1.7, 2.1
767(a): §2.14

767(b): §§2.1, 2.14
775: §4.39

780: §4.10

780-791: §4.10

783: §4.10

800: §4.42

801: §§4.39,4.42
801(a): §4.39

801(b): §§4.39,4.44
802: §4.39

805: §4.39

912: §4.32

950-962: §§4.30, 4.36
952: §4.36

972: §4.30

Table of Statutes

CALIFORNIA

972(d): §4.37
972(e)(1): §4.37
972(g): §4.37

980: §4.30
980-987: §4.37
985: §4.37

986: §§4.30, 4.37
990-1007: §§4.30, 4.38
994: §4.38

995: §4.38

996: §4.38

1010: §§4.14, 431
1010-1027: §4.30
1010.5: §4.31
1011: §4.31

1012: §§4.31, 434
1013: §4.32
1013(b): §4.32
1014: §§4.31-4.32
1015: §4.32

1016: §4.33

1017: §4.33

1024: §4.33

1027: §4.33

1035: §4.35
1035-1036.2: §4.30
1035.2: §4.35
1035.4: §4.35
1035.4(1): §4.35
1035.4(2): §4.35
1035.4(3): §4.35
1035.6: §4.35
1035.8: §4.35
1036: §4.35
1037-1038: §4.35
1038-1038.2: §4.35
1070: §3.2

1102: §4.53

1200: §4.17

1201: §4.17

1228: §§4.12, 4.21,4.41
1228(a): §4.21
1228(b): §4.21
1228(c): §4.21
1228(d): §4.21
1228(e): §4.21
1228(f): §4.21
1230: §§4.12, 4.41
1240: §4.20

1250: §4.22
1250-1253: §4.22
1250(a)(2): §4.22
1251: §§4.12, 4.22, 441
1252: §4.22



EvidC Bench Handbook: The Child Victim Witness 110

1253: §4.22

1290(a): §4.18

1291: §§3.8,4.12, 4.18, 4.41
1291(a): §4.18
1291(a)(2): §4.18
1291(b): §4.18

1293: §4.19
1293(a)(1): §4.19
1293(a)(2): §4.19
1293(b): §4.19
1293(c): §4.19

1360: §4.27

1360(a): §4.27
1360(b): §4.27
1360(c): §§4.22,4.27
1370: §4.28

1380: §4.27

FAMILY CODE
214: §3.21

3042: §3.21
3042(a): §3.21
3042(b): §§2.1, 3.21
3111(c): §4.26
3114: §§3.21,3.24
3150-3153: §3.21
3150(a): §3.24
3150(b): §3.24
3151(a): §3.24
3151(b): §3.24
3153: §3.24
7804: §3.24
7851(b)(2): §4.26
7851(d): §4.26
7860: §3.24
7861: §3.24
7891: §§2.1, 3.22
7892: §2.1
7892(a): §3.22
7892(c): §3.22

PENAL CODE

136.2: §3.1

136.3: §3.1

273a: §§4.22, 4.27

273d: §§4.22,4.27

288: §§3.3,3.9

288(c): §4.43

288(d): §§1.13,2.1,3.1,3.3,3.9,4.43
288a: §4.42

288.5: §§3.3,3.9,4.22,4.27
686.2: §3.5

859.1: §§3.1,34

859.1(b): §3.4

859.1(b)(6): §4.41

859b: §3.9

861: §3.9

861.5: §§3.1,3.9

867: §3.4

868: §3.4

868.5: §§1.1,3.1-3.2
868.5(a): §3.2
868.5(b): §3.2
868.5(c): §3.2

868.6: §§3.1,3.9-3.10
868.7: §§1.1,3.1,3.4
868.7(a)(1): §§3.4,4.41
868.7(b): §3.8

868.8: §§3.1,3.4
868.8(a): §3.9
868.8(b): §§1.19, 3.9
868.8(c): §3.9
868.8(d): §§1.7,3.9
1048(b): §3.9
1050(g)(2): §3.9
1054.2: §3.1

1112: §§4.9-4.10
1127f: §4.10

1203(b): §4.23

1203h: §4.23

1345: §4.12

1346: §§3.1,4.12,4.18
1346(a): §3.8

1346(b): §3.8

1346(c): §3.8
1346(d): §§3.8,4.41
1346(e): §3.8

1346(f): §3.8

1346(g): §3.8

1347: §3.1

1347(a): §3.7

1347(b): §3.7
1347(b)(1): §3.7
1347(b)(2): §3.7
1347(b)(3): §3.7
1347(i): §3.7

1347(k): §3.7

1362: §4.12
11164-11174.3: §4.33
11165.1: §§3.9, 4.22, 4.27
11165.2: §§4.22,4.27
11165.6: §3.9

WELFARE AND INSTITUTIONS CODE
100-109: §3.11

280: §§3.13, 4.25

281: §4.24

300: §3.10

317: §3.10

317(c): §§3.12-3.13
317(d)~(e): §3.13
317(e): §3.13

317(f): §§3.14; 4.30
318: §3.12

326.5: §§3.10-3.11, 3.15
341: §§4.24, 4.59

345: §§3.16, 3.20

346: §§3.10, 3.16

350: §§2.1, 3.10, 3.19
350(a): §3.10

350(a)(1): §1.13



111 Table of Statutes US Const

350(b): §§1.1,3.10, 3.19, 4.58 1412(f): §3.11
350(b)(1): §3.19 1422: §1.13
350(b)(2): §3.19 1423(b): §3.18
350(b)(3): §3.19 1423(c): §3.18
352(a): §3.20 1423(d): §3.18
352(b): §3.20 1423(e): §3.18

355: §§4.24, 4.59 1424: §§3.10, 3.15
355(b): §4.59 1438(b): §3.12
355(b)(1): §4.24 1438(b)(1): §3.12
355(b)(2): §4.24 1438(b)(2): §3.12
355(c)(1)(A): §4.24 1438(b)(3): §§3.10,3.12,3.15
355(c)(1)(B): §4.24 1438(c): §3.12
355(c)(1)(C): §4.24 1438(d)(4): §3.13
355(c)(1)(D): §4.24 1438(e)(4): §3.15
355(d): §§4.24, 4.59 1438(f)(4): §3.10
355.1(f): §3.20 1438(g): §3.10
366.26: §3.19 1438(g)(2): §3.10
366.26(h)(1): §3.19 1438(g)(3): §3.10
366.26(h)(3): §§2.1, 3.10,3.19 1442(f): §3.20
366.26(h)(3)(A): §3.19 1449(b): §§4.24, 4.59
366.26(h)(3)(B): §3.19 1450(c): §§4.24, 4.59
366.26(h)(3)(C): §3.19 1450(c)(2): §4.24
601: §3.12 1450(d)(1): §4.24
602: §§3.12, 3.16 1450(d)(2): §4.24
634: §3.12 1450(d)(3): §4.24
657: §3.20 1450(d)(4): §4.24
675: §§3.10, 3.16 1450(e): §§4.30, 4.37
675(a): §3.11 1479(b): §3.13

676: §3.16 1479(d): §3.13
676(a): §3.16 1492: §4.25

676(b): §§3.10,3.16

676(b)(1): §3.16 Standards of Judicial Administration
676(b)(2): §3.16 20.5(a): §3.24

680: §3.10 20.5(b): §3.24

700.2: §3.16 20.5(c): §3.24

706: §4.25 20.5(d): §3.24

706.5: §4.25 20.6: §3.24

827(a): §3.18
CALIFORNIA JURY INSTRUCTIONS

ACTS BY POPULAR NAME (CALJIC)
Child Abuse Prevention and Treatment Act (CAPTA): 2.20.1: §4.10
§3.10 10.64: §4.50

Sexually Violent Predator Act: §4.17
CALIFORNIA JURY INSTRUCTIONS

CALIFORNIA RULES OF COURT (CALCRIM)

4.411.5: §4.23 3.30: §4.10

1408(d): §§4.24, 4.59

1412: §1.13 UNITED STATES
1412(c): §§2.1,3.19

1412()(1): §3.19 CONSTITUTION

1412(c)(2): §3.19 Amend VI: §§3.4, 4.57

1412(c)(3): §3.19
1412(e): §3.11



Table of Cases

Adams, People v (1993) 19 CA4th 412, 23 CR2d 512: §3.2

Adamson v Department of Social Servs. (1988) 207 CA3d
14,254 CR 667: §§4.2,4.4,4.10

Adoption of Jacob C. (1994) 25 CA4th 617, 30 CR2d 591:
§3.22

Alcala, People v (1992) 4 C4th 742, 15 CR2d 432: §4.16

Alexis W., In re (1999) 71 CA4th 28, 83 CR2d 488: §3.13

Allen M. v Superior Court (1992) 6 CA4th 1069, 8 CR2d
259: §3.13

Amber B., In re (1987) 191 CA3d 682, 236 CR 623: §4.51

Amber S., In re (1993) 15 CA4th 1260, 19 CR2d 404:
§§3.10, 3.19, 4.58

Amy M., Inre (1991) 232 CA3d 849, 283 CR 788: §§3.10,
4.2

Anderson, People v (2001) 25 C4th 543, 106 CR2d 575:
§§4.24.3

Andrea L. v Superior Court (1998) 64 CA4th 1377, 75
CR2d 85: §4.24

April C., In re (2005) 131 CA4th 599, 31 CR3d 804: §4.24

Armbruster, People v (1985) 163 CA3d 660, 210 CR 11:
§§4.3,4.94.10

Barrenda L. v Superior Court (1998) 65 CA4th 794, 76
CR2d 727: §4.10

Belasco, People v (1981) 125 CA3d 974, 178 CR 461:
§4.41

Bergschneider, People v (1989) 211 CA3d 144, 259 CR
219: §4.50

Berry, People v (1968) 260 CA2d 649, 67 CR 312: §§4.8,
4.11

Bledsoe, People v (1984) 36 C3d 236, 203 CR 450: §4.46

Bockting v Bayer (9th Cir 2005) 399 F3d 1010: §4.17

Bothuel, People v (1988) 205 CA3d 581, 252 CR 596:
§4.48

Bowker, People v (1988) 203 CA3d 385, 249 CR 836:
§§4.46, 4.494.50

Boyette, People v (1988) 201 CA3d 1527, 247 CR 795:
§§4.9,4.10

Bradburn v Peacock (1955) 135 CA2d 161, 286 P2d 972:
§4.3

Britt v Superior Court (1978) 20 C3d 844, 143 CR 695:
§4.33

Brock, People v (1985) 38 C3d 180, 189, 211 C 122: §4.18

Brodit, People v (1998) 61 CA4th 1312, 72 CR2d 154:
§§4.22,4.27

Brown, People v (1994) 8 C4th 746, 35 CR2d 407: §§4.20,
4.22,4.29,4.39,4.46

Bunyard, People v (1988) 45 C3d 1189, 249 CR 71: §4.22

Burgess, In re, Marriage of (1996) 13 C4th 25, 51 CR2d
444: §3.22

Butler, People v (1967) 249 CA2d 799, 57 CR 798: §4.20

Cabral, People v (1993) 12 CA4th 820, 15 CR2d 866:
§4.31

California v Green (1970) 399 US 149,90 S Ct 1930, 26 L
Ed 2d 489: §4.59

Caplan, People v (1987) 193 CA3d 543, 238 CR 478: §4.33

Castro, People v (1994) 30 CA4th 390, 35 CR2d 839:
§4.34

Cervantes, People v (2004) 118 CA4th 162, 12 CR3d 774:
§4.17

Cheryl H., In re (1984) 153 CA3d 1098, 200 CR 789:
§§4.20,4.22,4.42

Cheyenne K. v Superior Court (1989) 208 CA3d 331, 256
CR 68: §3.16

Christie D., In re (1988) 206 CA3d 469, 253 CR 619:
§§4.44, 4.51

Christina T., In re (1986) 184 CA3d 630, 229 CR 247:
§4.12

Christine C., In re (1987) 191 CA3d 676, 236 CR 630:
§§4.46, 4.51

Christopher M., In re (2005) 127 CA4th 684, 26 CR3d 61:
§4.34

Cindy L., Inre (1997) 17 C4th 15, 69 CR2d 803: §§4.24,
4.59

Clara B., In re (1993) 20 CA4th 988, 25 CR2d 56: §§4.28,
4.44

Courtney S., In re (1982) 130 CA3d 567, 181 CR 843:
§4.33

Coy v Iowa (1988) 487 US 1012, 108 S Ct 2798, 101 L Ed
2d 857: §§3.2, 3.6, 3.9, 4.57

Crawford v Washington (2004) 541 US 36, 124 S Ct 1354,
158 L Ed 2d 177: §§4.17, 4.22, 4.24-4.25,4.27-4.28,
4.59

Creutz v Superior Court (1996) 49 CA4th 822, 56 CR2d
870: §4.21

Crystal J., In re (1990) 218 CA3d 596, 267 CR 105: §§4.2,
4.8

Cudjo, People v (1993) 6 C4th 585, 25 CR2d 390: §4.10

Dahl v Dahl (1965) 237 CA2d 407, 46 CR 881: §4.26

Daily, People v (1996) 49 CA4th 543, 56 CR2d 787: §4.20

Damon H., In re (1985) 165 CA3d 471, 211 CR 623:
§§4.20, 4.59

Daniel C. H., In re (1990) 220 CA3d 814, 269 CR 624:
§§1.14, 4.32-4.33, 442, 4.60

Daniel W., In re (2003) 106 CA4th 159, 130 CR2d 412:
§4.22

Daniels, People v (1969) 1 CA3d 367, 81 CR 675: §4.37

Daubert v Merrill Dow Pharmaceuticals, Inc. (1993) 509
US 579, 113 S Ct 2786, 125 L Ed 2d 469: §4.44

Davis v Washingon (2006) __ US _ , 126 S Ct 2266, 165 L
Ed 2d 224: §4.17

De Los Santos v Superior Court (1980) 27 C3d 677, 166
CR 172: §§4.30,4.36

Dennis, People v (1998) 17 C4th 468, 71 CR2d 680: §4.2

Denny H. v Superior Court (2005) 131 CA4th 1501, 33
CR3d 89: §4.58

Dolly A., Inre (1986) 177 CA3d 195, 222 CR 741: §4.10

Dunnahoo, People v (1984) 152 CA3d 561, 199 CR 796:
§4.42

Eccleston, People v (2001) 89 CA4th 436, 107 CR2d 440:
§4.27

Eduardo A., In re (1989) 209 CA3d 1038, 262 CR 68:
§4.33

Elijah S., In re (2005) 125 CA4th 1532, 24 CR3d 16: §3.18

Elizabeth T., In re (1992) 9 CA4th 636, 12 CR2d 10: §4.19

Emilye A., In re (1992) 9 CA4th 1695, 12 CR2d 294: §4.20

Eric A., In re (1999) 73 CA4th 1390, 87 CR2d 401: §4.10

Espinoza, People v (2002) 95 CA4th 1287, 116 CR2d 70:
§4.10

112



-

113 Table of Cases

Kristine

Eversole v Superior Court (1983) 148 CA3d 188, 195 CR
816: §3.4

Farley, People v (1979) 90 CA3d 851, 15 CR 695: §4.2

Farmer, People v (1989) 47 C3d 888, 254 CR 508: §4.20

Farrell L. v Superior Court (1988) 203 CA3d 521, 250 CR
25: §4.31

Frye v U.S. (DC Cir 1923) 293 F 1013: §4.44

Fulcher, People v (2006) 136 CA4th 41, 38 CR3d 702:
§4.17

Gilbert, People v (1992) 5 CA4th 1372, 7 CR2d 660: §4.35

Gladys R., Inre (1970) 1 C3d 855, 83 CR 671: §4.25

Globe Newspaper Co. v Superior Court (1982) 457 US
596, 102 S Ct 2613, 73 L Ed 2d 248: §3.4

Gomiez, People v (1972) 26 CA3d 225, 103 CR 80: §§4.14,
441

Gray, People v (1986) 187 CA3d 213, 231 CR 658: §4.48

Griffin, People v (2004) 33 C4th 536, 15 CR3d 743:
§§4.17,4.22

Grosslight v Superior Court (1977) 72 CA3d 502, 140 CR
278: §4.31

Hammon, People v (1997) 15 C4th 1117, 65 CR2d 1: §4.60

Harlan, People v (1990) 222 CA3d 439, 271 CR 653:
§84.1,4.10,4.41-4.42,4.48

Heather H., In re (1988) 200 CA3d 91, 246 CR 38: §§3.19,
3.23,4.11,4.46

Herbert v Superior Court (1981) 117 CA3d 661, 172 CR
850: §§3.9,4.57

Herring, People v (1993) 20 CA4th 1066, 25 CR2d 213:
§4.10

Hochheiser v Superior Court (1984) 161 CA3d 777, 208
CR 273: §§2.1,4.14

Housley, People v (1992) 6 CA4th 947, 8 CR2d 431:
§§4.46,4.50

Humphrey, People v (1996) 13 C4th 1073, 56 CR2d 142:
§4.49

Idaho v Wright (1990) 497 US 805,110 S Ct 3139, 111 L
Ed 2d 638: §4.59

Jackson, People v (1971) 18 CA3d 504, 95 CR 919: §4.52

Jacob C., Adoption of (1994) 25 CA4th 617, 30 CR2d 591:
§3.22

Jamie R., In re (2001) 90 CA4th 766, 109 CR2d 123: §3.19

Jeff M. v Superior Court (1997) 56 CA4th 1238, 66 CR2d
343: §3.20

Jeff, People v (1988) 204 CA3d 309, 251 CR 135: §§4.46,
449

Jennifer J., In re (1992) 8 CA4th 1080, 10 CR2d 813: §3.10

Jesse B., In re (1992) 8 CA4th 845, 10 CR2d 516.: §3.13

John B., People v (1987) 192 CA3d 1073, 237 CR 659:
§4.33

John W, People v (1986) 185 CA3d 801, 229 CR 783:
§4.53

Johns, People v (1997) 56 CA4th 550, 65 CR2d 434: §3.2

Jones, People v (1990) 51 C3d 294, 270 CR 611: §§4.1-
4.2,4.10,4.42

Jones, People v (1992) 10 CA4th 1566, 14 CR2d 9: §4.10

Josiah Z., In re (2005) 36 C4th 664, 31 CR3d 472: §3.15

Juan H., In re (1992) 11 CA4th 169, 13 CR2d 716: §3.19

Kabonic, People v (1986) 177 CA3d 487, 223 CR 41: §3.2

Katrina L., In re (1988) 200 CA3d 1288, 247 CR 754:
§§3.19-3.20,4.2-4.3,4.11

Kavrish, People v (1990) 52 C3d 648, 276 CR 788: §4.44

Keisha T., In re (1995) 38 CA4th 220, 44 CR2d 220: §3.18

Kelly, People v (1976) 17 C3d 24, 130 CR 144: §§4.39,
444

Kentucky v Stincer (1987) 482 US 730, 107 S Ct 2658, 96
L Ed 2d 631: §§3.6,4.3

Kevin F., In re (1989) 213 CA3d 178, 261 CR 413: §4.33

KGTYV Channel 10 v Superior Court (1994) 26 CA4th
1673, 32 CR2d 181: §3.16

Kim, In re, Marriage of (1989) 208 CA3d 364, 256 CR
217: §1.14

Kristine W., In re (2001) 94 CA4th 521, 114 CR2d 369:
§§3.14,4.34

Lamb, People v (1953) 121 CA2d 838, 264 P2d 126: §4.2

Laura H., In re (1992) 8 CA4th 1689, 11 CR2d 285: §3.19

Leahy, People v (1994) 8 C4th 587, 34 CR2d 663: §4.44

Lee, People v (1985) 164 CA3d 830, 210 CR 799: §4.11

Liddicoat, People v (1981) 120 CA3d 512, 174 CR 649:
§§4.2,4.18

Lloyd, Marriage of (1997) 55 CA4th 216, 64 CR2d 37:
§3.24

Loder v Municipal Court (1976) 17 C3d 859, 132 CR 464:
§4.23

Lord, People v (1994) 30 CA4th 1718, 36 CR2d 453: §3.2

Lucero L., In re (2000) 22 C4th 1227, 96 CR2d 56: §§4.24,
4.59

Luna, People v (1988) 204 CA3d 726, 250 CR 878: §§4.46,
4.49,4.52

Macioce, People v (1987) 197 CA3d 262, 242 CR 771:
§4.14

Mark C., In re (1992) 7 CA4th 433, 8 CR2d 856: §4.53

Mark L., In re (2001) 94 CA4th 573, 114 CR2d 499:
§§3.14,4.34

Martinez, People v (2005) 125 CA4th 1035, 23 CR3d 508:
§4.59

Martinez, People v (1995) 11 C4th 434, 45 CR2d 905:
§4.57

Mary S., Inre (1986) 186 CA3d 414, 230 CR 726: §§3.17,
4.58

Maryland v Craig (1990) 497 US 836, 110 S Ct 3157, 111
L Ed 2d 66: §§3.7, 4.57

Mattson, People v (1990) 50 C3d 826, 268 CR 802: §4.21

Matute, People v (2002) 103 CA4th 1437, 127 CR3d 472:
§4.1

McAlpin, People v (1991) 53 C3d 1289, 283 CR 382:
§§4.42,4.48,4.53

McCoy, People v (2005) 133 CA4th 974, 35 CR3d 366:
§4.10

McDonald, People v (1984) 37 C3d 351, 208 CR 236:
§4.39

McMonigle, People v (1947) 29 C2d 730, 177 P2d 745:
§4.21

Melton, People v (1988) 44 C3d 713, 244 CR 867: §§4.10,
4.42

Mendibles, People v (1988) 199 CA3d 1277, 245 CR 553:
§§4.22,4.42,4.52

Mendoza, People v (2000) 23 C4th 896, 98 CR2d 431:
§4.39

Michael V., Inre (1974) 10 C3d 676, 111 CR 681: §4.25

Mincey, People v (1992) 2 C4th 408, 6 CR2d 822: §4.8



o

Mitchell Bench Handbook: The Child Victim Witness 114

Mitchell, People v (2005) 131 CA4th 1210, 32 CR3d 613:
§4.17

Morganti, People v (1996) 43 CA4th 643, 50 CR2d 837:
§4.44

Municipal Court, People v (Sansome) (1986) 184 CA2d
199, 288 CR 798: §4.44

Murphy, People v (2003) 107 CA4th 1150, 132 CR2d 688:
§§3.7,4.28

Nemis M., In re (1996) 50 CA4th 1344, 58 CR2d 324: §4.2

Newlun, People v (1991) 227 CA3d 1590, 278 CR 550:
§§4.41-4.42,4.52

Nokes, People v (1986) 183 CA3d 468, 228 CR 119: §4.43

Nugent, People v (1971) 18 CA3d 911, 96 CR 209: §§4.3,
4.10

Okum, Marriage of (1987) 195 CA3d 176, 240 CR 258:
§§2.1,3.22

Orduno, People v (1978) 80 CA3d 738, 145 CR 806:
§§4.13, 4.20, 4.59

Pantoja, People v (2004) 122 CA4th 1, 18 CR3d 492: §4.17

Patino, People v (1994) 26 CA4th 1737, 32 CR2d 345:
§4.50

Patten, People v (1992) 9 CA4th 1718, 12 CR2d 284: §3.2

Pedro M., In re (2000) 81 CA4th 550, 96 CR2d 839: §4.34

Pennsylvania v Ritchie (1987) 490 US 350, 107 S Ct 989,
94 L Ed 2d 40: §4.57

Peterson, People v (1973) 9 C3d 717, 108 CR 835: §4.23

Pike, People v (1960) 183 CA2d 729, 7 CR 188: §§4.2,
422

Pirwani , People v (2004) 119 CA4th 770, 14 CR3d 673:
§4.27

Pitts, People v (1990) 223 CA3d 606, 273 CR 757: §3.3

Press—Enterprise Co. v Superior Court (1986) 478 US 1,
106 SCt2735,92LEd 2d 1: §3.4

Price, People v (2004) 120 CA4th 224, 15 CR3d 229:
§§4.17,4.28

Ramos, People v (1997) 15 C4th 1133, 64 CR2d 892: §4.39

Redondo, People v (1988) 203 CA3d 647, 250 CR 46: §3.2

Richmond Newspapers, Inc. v Virginia (1980) 448 US 555,
100 S Ct 2814, 73 L Ed 2d 248: §3.4

Rincon, People v (2005) 129 CA4th 738, 28 CR3d 844:
§§4.17,4.20

Robbie, People v (2001) 92 CA4th 1075, 112 CR2d 479:
§4.53

Robert A., In re (1992) 4 CA4th 174, 5 CR2d 438: §3.13

Roberto V., People v (2001) 93 CA4th 1350, 1369, 113
CR2d 804: §§4.2,4.27

Roberts v Superior Court (1973) 9 C3d 330, 107 CR 309:
§4.32

Roe v Superior Court (1991) 229 CA3d 832, 280 CR 380:
§4.34

Rojas, People v (1975) 15 C3d 540, 125 CR 357: §§4.12,
4.15

Roscoe, People v (1985) 168 CA3d 1093, 215 CR 45:
§§4.46, 4.49

Rosson, In re, Marriage of (1986) 178 CA3d 1094, 224 CR
250: §3.22

Ruiz, People v (1990) 222 CA3d 1241, 272 CR 368: §4.53

Sade C., In re (1996) 13 C4th 952, 55 CR2d 771: §4.58

San Bemnardino County Dep’t of Pub. Social Servs. v
Superior Court (1991) 232 CA3d 188, 283 CR 332:
§3.16

Sanchez, People v (2006) 138 CA4th 1085, 41 CR3d 892:
§4.17

Sanchez, People v (1989) 208 CA3d 721, 256 CR 446:
§§4.48, 4.50

Sara M., In re (1987) 194 CA3d 585, 239 CR 578: §§4.42,
4.44,4.46

S.C., In re (2006) 138 CA4th 396, 41 CR3d 453: §§4.17,
422

Scott, People v (1994) 9 C4th 331, 36 CR2d 627: §4.48

Seering v Department of Social Servs. (1987) 194 CA3d
298, 239 CR 422: §§4.42,4.44,4.46

Sergill, People v (1982) 138 CA3d 34, 187 CR 497:
§§4.10,4.42

Sergio C., In re (1999) 70 CA4th 957, 83 CR2d 51: §3.23

Sharp, People v (1994) 29 CA4th 1772, 36 CR2d 117

Sisavath, People v (2004) 118 CA4th 1396, 13 CR3d 753:
§§4.17,4.27,4.59

Slayton & Biggums—Slayton, Marriage of (2001) 86 CA4th
653, 103 CR2d 545: §3.21

Slobodion, People v (1948) 31 C2d 555, 191 P2d 1: §4.2

Sisavath, People v (2004) 118 CA4th 1396, 13 CR3d 753:
§§4.17,4.59

Smith, People v (2005) 35 C4th 334, 25 CR3d 554: §4.39

Smith, People v (2003) 30 C4th 581, 134 CR2d 1: §4.53

Stark, People v (1989) 213 CA3d 107, 261 CR 479: §§4.41,
4.49-4.50

Stoll, People v (1989) 49 C3d 1136, 265 CR 111: §§4.39,
4.53

Stritzinger, People v (1983) 34 C3d 505, 194 CR 431:
§§4.14,4.18,4.33

Sul, People v (1981) 122 CA3d 355, 175 CR 893: §4.15

Tanya P., Inre (1981) 120 CA3d 66, 174 CR 533: §§3.17,
422

Telegram Tribune, Inc. v Municipal Court (1985) 166
CA3d 1072,213CR 7: §3.4

Thomas, People v (1978) 20 C3d 457, 143 CR 215: §4.2

Tiffany G., In re (1994) 29 CA4th 443, 35 CR2d 8: §3.18

Tober, People v (1966) 241 CA2d 66, 50 CR 228: §2.1

Tribune Newspapers West, Inc. v Superior Court (1985)
172 CA3d 443, 218 CR 505: §3.16

Trimble, People v (1992) 5 CA4th 1225, 7 CR2d 450:
§4.20

Troy D., In re (1989) 215 CA3d 889, 263 CR 869: §4.38

Turner, People v (1990) 219 CA3d 1207, 268 CR 686:
§§4.12,4.14,4.18

Valdez, People v (1997) 58 CA4th 494, 68 CR2d 135:
§4.39

Venegas, People v (1998) 18 C4th 47, 74 CR2d 262: §4.44

Walker, People v (1983) 145 CA3d 886, 193 CR 812:
§4.15

Wells, People v (2004) 118 CA4th 179, 12 CR3d 762:
§4.47

White v Illinois (1992) 502 US 346, 112S Ct 736, 116 L
Ed 2d 848: §§4.20, 4.59

Whitehead, People v (1957) 148 CA2d 701, 107 P2d 442:
§2.1

Willard, People v (1983) 155 CA3d 237, 202 CR 100: §4.2

Williams, People v (2002) 102 CA4th 995, 125 CR2d 884:
§4.28

Williams, People v (1983) 93 CA3d 40, 155 CR 414: §4.14



k(Q 115 Table of Cases Yovanov

Willoughby, People v (1985) 164 CA3d 1054, 210 CR 880: Winslow, People v (2004) 123 CA4th 464, 19 CR3d 872:
§4.46 §4.14

Wilson v Phillips (1999) 73 CA4th 250, 86 CR2d 204: Yovanov, People v (1999) 69 CA4th 392, 81 CR2d 586:
§4.44 §4.50




